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BCTYIIUTEJIBHOE CJIOBO
Jloporue npy3bs!

[lepen Bamu - 1IeCTOM HOMEp HAIIETO crienuaaIM3upoBaHHOro m3ganus «Chamber of
Arbitrators». MbI TpaqMIIMOHHO CTPEMWIUCH COOPATh MAaTEPUAIIbI, KOTOPBIE COESAUHSIOT TEOPHIO
U TIPAKTHKY, HAIIMOHAJIBHBIN OIBIT U MEKIYHApOIHYTO MepcrieKTuBY. HoBbIi HOMep momyuuics
0COOEHHO IMPOKUM 10 reorpadguu u Tematuke: ot LleHtpanbhHoit Asum u Kazaxcrana o
FOxHOM AQpuKH, OT HHBECTHIMOHHBIX CIHOPOB A0 UU(PPOBU3ALMM M HCKYCCTBEHHOTO
MHTEIUIEKTA.

OtkpbiBaeT HOMep cTaThs H. ACIOHOBOM, MOCBAIIEHHAS MEXaHU3MY TPEIOTBPAILICHUS
MHBECTUIIMOHHBIX CIIOPOB B Y30€KHUCTaHE. ABTOP AHAIM3UPYET HWHCTUTYLHUOHAIU3AIUIO
JOCY/IeOHOTO YpETYJIMpPOBaHKsl Ha paHHEW CTaauu, pojb TallKeHTCKOro MeXTyHapOIHOIO
apoutpaxsoro neHrpa (TIAC), cratuctuky MIITYUC u nporieaypHbie TapaHTHN HE3aBUCUMOM
npeIBapUTENILHOM orleHKH. OcoOblif HHTepec NpecTaBisieT onucanue B3aumoeiicteust TIAC ¢
MuHUCTEpCTBOM MHBECTULIMIA, IPOMBIIIIIEHHOCTH U TOProBiil PecriyOnmku Y30ekucTaH.

Crarest M.K. CyneiimenoBa u A.E. JlylicenoBoii oOpaiaercss K (yHAaMEHTATbHBIM
BOIIPOCAM  TPOCTPAaHCTBA M BPEMEHHM B apOUTPaKHOM pazOHUpaTenbcTBE.  ABTOPBI
paccmatpuBatoT chepy aectBusi 3akoHa Pecryomku Kazaxcran «O06 apOuTpaxke», MecTo
apOuTpa’ka, MaTepUalibHble M TPOLECCYyallbHbIE CPOKH, ABTOHOMHOCTb apOUTPaKHOIO
COorjIallieHus, a Take mpakTuky Kazaxcranckoro MexmayHapogHoro ApOuTpaxka. IToT
Marepuai OyJIeT MoJIe3eH BCEM, KTO pabOTaeT Ha MOCTCOBETCKOM apOUTPaXKHOM IPOCTPAHCTRE.

[pakTyeckum pykoBoacTBoM utst cropoH u3 CHI', Bemymx nena B FOxnoit Adpuke,
crana crarbs C. Bacunesoit u K. Haaba. ABTOpbI POBOAT YKTATENSI OT ApOUTPa’KHOM OrOBOPKU
N0 TpU3HAHMA W WCHOJNHEHMS peILCeHHs, MOAPOOHO OCTaHABIMBASACH HAa BHIOOpE MecTa
apOuTpaka, o0ecrieYnTeNTbHbIX Mepax, CyAeOHON MOJIEpKKE, TOCYAapCTBEHHOM UMMYHHTETE,
BAJIIOTHOM KOHTPOJIE U CAHKIIMOHHBIX Bonpocax. OTAeIbHOr0 BHUMAHHS 3aCiTy>KUBAET YEK-TTUCT
AFSA.

3aBepriaer HOMEp cTarhs A. YOaimymiacBoi 00 9SBOJIONMH  MEXKIyHApOIHOTO
KOMMEPUECKOro apouTpaxka B Y30ekucrtane. B Heit anammsupyrorcst peopmer 2021 roga, pomb
TIAC, mnpu3HaHWE W WCIIONHEHHWE apOMTPAKHBIX PEIICHWH, a TaKke BbHI3OBBI HU(PPOBON
HKOHOMMKHU U UCKYCCTBEHHOT'O MHTEJUIEKTA.

Mb! yBepeHbl, UTO MaTepHalibl IIECTOr0 HoMepa OyayT Mojie3HbI KaK MPaKTUKYOIIIM
apOuTpaM, MeMaTopaM U IOpHCTaM, TaK M MCCIIEIOBATENsAM, MPENOAaBaTeNisiM U CTYJECHTaM.
brnarogapum aBTOpOB 32 COTPYAHMYECTBO U MPUIJIAIIAEM YUTATENICH K IUCKYCCHU.

C nmouTteHuewM,

npeacenareab MekIyHapOIHOT O
apOMTPaKHOIO (TPETeicKoro) cyaa
«ITanara apoutrpos npu Coro3e OPUCTOB»
Auekceit Kopoukun

I'1aBHBIN peaKToOp sKypHaia
«Chamber of Arbitrators» Butanuii Kpeiiqnu
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MEXAHU3M ITPEJOTBPAIIIEHNA NHBECTUIIMOHHBIX
CIIOPOB: MHCTUTYHUOHAJIU3ALIMA JOCY AEBHOI'O
YPEI'YJIMPOBAHUA HA PAHHEN CTAIVNU B Y3bEKUCTAHE

AcqonoBa Hajguca

3amecmumerns oupexmopa Tawxenmckoeo
MeHcOyHapooHozo apoumpasicnozo yenmpa (TIAC)

B snoxy, korma apOuTpax Mo cropaM MeXIy HHBECTOPOM M TOCYJapCTBOM
MPOJIOJDKACT Pa3BUBATHCS Kak 3penasi, BBICOKOMPO(MECCHOHAIbHAS M JETALHO
npopaOoTaHHAasi CUCTEMA PAa3pElICHUs] CIIOPOB, FOPUCAMKIMH, KOHKYpPHPYIOIHE 3a
JIONTOCPOYHBIC TIPSMbIC WHOCTPAHHBIC WHBECTUIMM, OIICHUBAIOTCS HE TOJIBKO IO
CYILECTBY 3aIllUThI, MPEIOCTABIIEMO HHBECTOpPaM, HO WU TIO CTENEHH Pa3BUTOCTH
MEXaHU3MOB, TIOCPEICTBOM KOTOPBIX CIIOPBI, BO3HHKAIONINE W3 TAKOM 3allUTHI,
MPEIOTBPAIIAIOTCS, YIPABISIOTCS W pasperiarorcs. MexmayHapoaHas MpaKTukKa
TMOCJIEIOBATENILHO IEMOHCTPUPYET, YTO 3HAYUTEITbHASI YACTh CIIOPOB MEXKITY HHBECTOPOM
U TOCYZIAPCTBOM MOXKET OBITh YperyJmpoBaHa 0e3 oOpalieHus K MOJHOMACIITaOHOMY
apOuTpaxy, Tpyd yCIOBUM, 4YTO CTOpPOHAM TMPEIOCTaBlieHa CBOEBPEMEHHas,
CTPYKTypHpOBaHHAs W TMpO(eCCHOHATBHO aJMHUHUCTpUpYyeMas BO3MOXKHOCTH IS
B3aUMO/ICHCTBUS HA paHHeW craauu. iIMeHHo Ha 3ToM ¢oHe Pecnybnmka Y30ekucTaH B
mviie  MuHHCTepcTBA WHBECTHIIMH, TPOMBIIUICHHOCTH W TOproBiu PecmyOmmku
V30ekucraHn, B TECHOM COTPYJHHYECTBE C TallIKeHTCKMM MEXIyHapOTHBIM
apoutpaxubiM  1leHTpoM  (TIAC), paszpaboTama MexaHWU3M  TPENOTBPAIICHUS
WHBECTHIIMOHHBIX CIIOPOB, PACCMOTPEHMSI OOpAIllCHUH WHBECTOPOB W COICUCTBUS HX
JOCYJICOHOMY  YPEryJIMpOoBaHUIO (fnajsiee — MexaHu3M) — WHCTUTYIHMOHATGHBIN
WHCTPYMEHT, TIPU3BaHHBIA TPEBPATHTh TIEPHOJ YPETYIUPOBAHUS, IPEIYCMOTPCHHBIN
OOJILIIIMHCTBOM ~ MEKTyHAPOIHBIX WHBECTHIIMOHHBIX COTJIAINICHUM, W3 TACCUBHOM
MpOIICAYPHOH  (POPMAITLHOCTA B COJAEpXKATeNbHYI0 TuiatGopMy JJIsl  paHHETO,
npodecCHOHATEHO 0O00CHOBAHHOTO JOCYICOHOTO YPEryIMpPOBaHUS CTIOPOB.

Jlocyoebnoe ypezynuposanue ungeCmuyuOHHbIX CROPOE: MeIHCOYHAPOOH LI
OnbIM U cmamucmu4ecKoe 000CHosanue

O60cHOBaHKE PAHHETO BMEIIATENILCTBA B MHBECTUIIMOHHBIE CIIOPHI ONMPACTCS Ha
MIPOBEPSIEMbIE WHCTUTYIIMOHAIbHBIC JaHHbIe. COrIacHO CTaTUCTHKE PACCMOTPEHHUS el
MesxTyHapOoIHOTO IIEHTpa 0 YPeryIMpPOBaHUIO MHBECTUIIMOHHBIX criopoB (MIYUC), 51
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NPOLIEHT BCEX JIeJ, 3aBepHIEHHBIX B 2022 KaneHTapHOM Tofay, ObUl yperylupoBaH
MHPOBBIM COIIIAIIEHUEM WM MPEKPAILEH 10 MHBIM OCHOBAHUSIM JI0 BBIHECEHUS PELLICHNS;
B 2023 romy 3TOT mokazaresib coctaBui 31 mporieHT, a B 2024 rogy — 22 mpolieHTa.
HecmoTpss Ha M3MeHEHHs1 3TOro IMOKasaTels M3 rojla B TOj, NPUBCIEHHBIE JaHHbIE
MOATBEPKIAIOT YCTOMUMBYIO U CTPYKTYPHO 3HAUMMYIO 3aKOHOMEPHOCTB: 3HAUUTEIIbHAS
JI0JIT CIIOPOB MEXKIYy HMHBECTOPOM M TOCYJapCTBOM MOXKET OBITh paspelieHa 0e3
BBIHECEHHST OKOHYATEIbHOT0 apOUTPKHOTO PEIICHUS, TIPY YCIIOBUH YTO CTOPOHBI UMEIOT
BO3MOKHOCTb BECTH JUAJIOT OCO3HAHHO M CBOEBPEMEHHO. DOpMaIIbHBIN apOUTpaKk — 3TO
cocTsI3aTelibHas MpoLenypa, MMpU3BaHHas O0ECIEUNTh OKOHYATEIbHOE U 00s3aTeNIbHOE
pa3pelieHre cropa I0 CyIIECTBY Ha OCHOBE BCECTOPOHHETO U TUIATEIBHOIO
pacCMOTpEHHUsI JIefla; MMEHHO TIOATOMY pa30MpaTeNbCTBa HEPEIKO MPOAOILKAIOTCS
HECKOJIBKO JIET, & CBA3aHHbIE C HUMH IOPUAMYECKUE, SKCIIEPTHBIE U aJIMUHUCTPATUBHbBIE
pacxo/ibl COpa3MEPHBI CI0KHOCTH PACCMATPUBAEMBIX BOIIPOCOB. ITO OTPAXKAET CTPOrOCTh
U TpOLeCCyasIbHbIE rapaHTUu, Oyarofapsi KOTOPbIM apOUTpaKHbIE peLleHus] 001aaatoT
BBICOKMM aBTOPUTETOM M IOJUIEKAT NPUHYAUTEIBHOMY HCIOJHEHUIO. B TO e Bpems
MMEHHO 3Ta CTPOrOCTh O3HAYaeT, YTO HE KaKIOE pasHorjache TpeOyeT MOIHOLEHHOIO
CyA€OHOro mporuecca Il JOCTKEHUs] YCTOMYMBOrO paspereHus. CTparernyecKuii
BOIPOC 3AKITIOYAETCS HE B TOM, MOJIXOIUT JHU apOUTpax Ui CHOPOB, JJIsl KOTOPBIX OH
NpEeHA3HAYEH, a B TOM, CYIIECTBYET JIM HAPSITy C HUM MHCTUTYLIMOHAIbHAS apXUTEKTYPA,
HO3BOJIAIOIIAs YPEryIMpOBaTh YacTh CIIOPOB HA OoJiee paHHEW CTaJliH, KOTAa CTOPOHBI K
3TOMY T'OTOBBI, a XapaKTeP BOIPOCOB 3TO AOMyCKAET. FIMEHHO 3TOT MHCTUTYLIMOHAIBHBIN
npoOeI MpU3BaH BOCIOIHUTH MEXaHU3M MPEAOTBPALIECHNS! MHBECTULIMOHHBIX CIIOPOB.

Tawkenmckuii MeNHCOYHAPOOHBLIL apoumpasicHulil uenmp:
UHCIMUMYUUOHAIbHBLIL KANUMAT U RPOUECCYAnbHA 000POCO8ECMHOCHLb

HoBepue K m000My MeXaHU3My, KOTOPOMY IOPYYEHO COJCWCTBHE B MOI0OpE
MEXIyHAPOAHOTO apOWUTpa, Meauaropa WM SKCIEpTa IO CTOIb YyBCTBUTEIBHOMY
BOIIPOCY, KaK CIIOP MEXTy HHBECTOPOM M FOCYJapCTBOM, B TIEPBYIO OUYEPEb 3aBUCUT OT
peryTalMy CaMOro YUpeXICHUs, OKasbIBaromiero Ttakoe copaeictBue. TIAC Obut
YUpeKIEH B COOTBETCTBUM ¢ YKa3oM [Ipesunenta Pecriyomiku ¥V36ekuctan Ne IT11-4001
ot 5 Hos10ps1 2018 roma u mpuctynui k padote B anperne 2019 roga. 3a cemb JeT cBoeit
nestenbHOCTH LleHTp copMupoBan WHCTUTYIMOHAIBHBIN MPOMIIIL, OTIMYAIOITHACT
CTPYKTYPHBIMU OCOOEHHOCTSIMH, KOTOPBIE HAPSIMYIO ONPENEIISIOT €r0 MPUTOAHOCTD IS
pOJIH, BO3JIOXKEHHOM Ha Hero B pamkax Mexanmsma. TIAC ocylecTBIsieT AeATENbHOCTD
0e3 rocyaapCTBEHHOrO (DMHAHCUPOBAHUS M aJIMUHUCTPUPYET pa30OMparenbcTBa 0Oe3
B3UMaHHs aJMUHHUCTPATUBHBIX COOPOB — CTPYKTYpPHbBIE PEIICHUS, YKPEIUIIOLIHE €ro
HE3aBUCUMOCTB KaK OT TOCYapCTBa, TaK U OT CTOPOH pa3ouparenbeTsa. I IporeccyanbHbie
MOJTHOMOUMSI B paMKax YUYpSKACHUs mpuHamiexar Apoutpaxnomy cymy TIAC —
ABTOHOMHOMY OpraHy, OTBETCTBEHHOMY 3a Ha3HAYE€HUE U OTBOJ apOUTPOB, OMPEIEIICHUE
KOMITETEHIIUH, pactipeielIeHIE PacX0/I0B U MPOBEPKY MPOEKTOB PEIICHHI B COOTBETCTBUU
¢ ApOutpaxusiM pernamentoM TIAC 2021 ropa. [IpumeuarensHo, uto Jupekrtop, a
TaK)Ke 4JieHbl ApOutpaskHoro cyia u Cekperapuara HE BIPABE BBICTYNATh B KaueCTBE
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apOUTPOB B KaKOM-JTMOO pazouparenbeTse, anMuauctpupyemom TIAC, B TeueHue cpoka
CBOMX TOJIHOMOYMI, — CTaHJIapT B OTHOILLICHUU KOH(JIMKTA HHTEPECOB, MPEBbIIIAIOIINIA
0a30BbIli ypOBEHb, YCTAHOBJICHHBIM PyKoBOMAIIMMH NpUHIMIIAMH MeXTyHapOIHOM
accouuanmu 1opuctoB (MAHO) 1o KOHPIIMKTY HHTEPECOB B MEXKTYHAPOTHOM apOUTpaKeE.

Takass ”HCTUTYLIMOHAIbHAS MOJIETb HAXOAUT OTPAYKEHUE B HEAABHEHN CTATUCTHKE
paccmotpenust aen TIAC. B 2024 roxy Llentp 3apeructpupoBan 43 oOpameHusi 00
apOUTpake ¢ MEXKAyHapOJHBbIM 3jeMeHToM, a B 2025 rogmy — eme 25 HOBBIX
MEXKTYHAPOIHBIX JIe]T; 00Jiee YETBEPTH CIOPOB, aIMUHUCTPUPOBABILIMXCS B 3TOT MEPUO/I,
ObLTH CBSI3aHBI C 00EMMHU CTOPOHAMHU, HE SBJISIOIIMMUCS PE3UJCHTaMU Y30€KHCTaHa, YTo
cBuaeTensCTByeT 0 ToM, uto TIAC BcE yalie BhIOMpaeTcss B KauecTBE HEUTpabHOU
IUIOMIAJIKM BHE 3aBUCHMOCTU OT Y30€KCKOM COCTaBJSIIOIIEH B OCHOBHOW CJIENIKE.
Memmannas niena ucka Bbipocia npumepHo ¢ S00 000 gommapos CILIA B 2024 romy o
ooniee yem 1 muumona nomnapos CIIIA B 2025 rogy, a apOUTphI ¢ MEXTyHapOAHBIM
OINBITOM HAa3HAYAJIMCh PUMEPHO B 85 MpOLEHTaX A€, aAMUHACTpUpOBaBIIIXCs B 2025
roay. Pemenns TIAC npus3HaBaMch M NPUBOAWIKMCH B HUCIIOJIHEHWE B PA3IMYHBIX
FOPUCITUKIIMSX, B TOM YHcie ApOUTpaXxHbIM CyZ0oM roposia Mockssl B iekadpe 2025 ropa,
a coBMecTHO pazpabotaHHblii TIAC u ['OHKOHTCKUM MEXAyHApOIHBIM apOUTPAKHBIM
nentpom (HKIAC) MexsenomctBennblii apOutpaxubii pernmameHt TIAC-HKIAC,
HOMUHUpOBaHHBIM u3maHueM Global Arbitration Review Ha mnpemwuto «Jlydias
MHHOBALUSD), YXKE BKIIOUYEH B apOUTpakHbIE OrOBOPKM KpPYIHBIX CHEJIOK B
HHEPreTUUECKOM CEKTOpE 00I1Iel CTOMMOCThIO cBbIllie 1 Mwbmapaa goswiapoB CIIIA.
NMeHHO  HaKOIUICHHBIM MHCTUTYIMOHAJIBHBIM KaluTall, a HEe KaKas-TMOO OTACIbHAs
NpoLeAypHast 0COOEHHOCTb, 03BOJIsIET TIAC BBIMOMHATE O0Jee CeNUaTM3UPOBAHHYIO U
3HAYUMYIO POJIb, OTBEIEHHYIO €My B paMmkKax MexaHu3ma, — poJib OpraHu3allvy,
COZICHCTBYIOILEH B TOAOOPE U MPEACTABICHUN KaHAUAATYP MEXITyHApPOIHBIX apOUTPOB,
MEIMATOPOB M 3KCIEPTOB VI MPOBEIEHHS HE3ABUCHMOW NPEIBApUTEIBHON OLIEHKH
CIIOPOB MEXJTy CYBEPEHHBIMU IOCYJAPCTBAMU 1 MHOCTPAHHBIMHA MHBECTOPAMHU.

Mexanuszm npedomepauieHus UHBECMUUUOHHBIX CHOPOE: NPOUEOYPHAA
apxumexmypa u nocj1ed006amea1bHOCHb NPUMEHEHUA

MexaHn3M TpPUBOAMTCS B JIEMCTBHE, KOIJa HMHBECTOP OCO3HAET HAIMYME
NOTEHIIMAIIBHOW ~ TPETEeH3MM  WJIM  Pa3HOIJIACHs, CHOCOOHOro  mepepacTd B
MHBECTULIMOHHBIN CIIOp, MO0 KOTa BO3HUKAET PUCK BOZHUKHOBEHHS Takoro criopa. OH
MOXET ObITh HHULIMMPOBAH TOCIIE MOTy4YeHHs OPHUIIMATLHOTO YBEIOMIICHUS O PETEH3UH,
B TE€YEHHE  TNepHO/a  YPEryJMpOBaHHs,  MPEIYCMOTPEHHOIO  MPUMEHUMBIM
MEKTyHAPOIHBIM IOTOBOPOM MJTM HHBECTULIMOHHBIM COTJIALIEHUEM, JIUOO 110 MHUIUATHBE
7000 M3 CTOpOH. AKTHBAIMS TIpoucXoauT nocpenctBoM momaun B TIAC obpamenust
MHBECTOPA,  COMNPOBOKAAEMOIO  MOATBEPXKIAIOIIECH  JTOKYMEHTallMell M Y€TKO
c(OpMYyJMPOBAHHBIM H3JIOKEHUEM IIPABOBOTO BOIMPOCA WM BOMPOCOB, SBIISTFOILIUXCS
npenveroMm crnopa. Ilocne peructpaimy oOpallieHusi U TOATBEPXKICHUS  YIUIAThI
cooTBeTcTBytolero  Hepo3BparHoro cbopa TIAC  nHampaBmser — oOpauieHue
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rOCYy/IapCTBEHHBIM OpraHaM M OpraHu3alusiM, BOBJIEYEHHBIM B COOTBETCTBYIOLIEE
pasHoracue, npeiaras UM paccCMOTPETh OOpallleHHE U IMPEACTaBUTh OTBET BMECTE C
000 OTHOCSILIEHCS K JIeTy MOITBEPKIAIOIIEN JOKYMEHTAIUEH 1 T0Ka3aTeNbCTBAMU, C
TEM YTOOBI BIIOCJIE/ICTBUM MPUBJICUEHHOE JIMLIO MTOTYYMIIO MOJHYO ¥ COATaHCUPOBAHHYIO
KapThHy Aena oT obenx ctopoH. TIAC Tarke aqMUHHCTPUPYET cOOp AEMO3UTa B CUET
OIPAaHWYEHHOI'O BO3HAIPAKICHHS NPUBJICYEHHOIO JIMI[A — MEXaHW3M, MOCTPOECHHBIN
TakuM 00pa3oM, 4TOObI THBECTOP MOT aBaHCHPOBATH JIOJIO MPUHIMAIOIIIETO TOCYAapCTBa
B O9TOM JICNO3UTE, C BO3MOYKHOCTBIO TIOCIEIYIOIIEr0 BO3MEUIEHHUS IOCPEACTBOM
HAJIOTOBOIO BbIUETA WM 3a4€Ta B CUET 00s13aTEIbCTB MHBECTOPA, €CIIU 10 pe3yJibTaram
HE3aBUCUMOM TPEABAapUTENBbHOM OLIEHKM TO3MLMsS HMHBECTOpa OyJeT Ipu3HaHa
00OCHOBaHHOM.

3arem TIAC oka3bIBaeT coNEMCTBHE B MOAOOPE U MPEACTABICHUN KaHIUIATypbl
HE3aBHCUMOI'0 MEXITyHapOIHOI0 apOHUTpa, MEAUATOPA WM 3KCIIEPTA JIMOO KOJUIETUH U3
TpEX TaKUX JMI (Jajgee — MPUBJICUYEHHOE JIMLO) — IIOCNE OLIEHKH BO3MOYHBIX
KOH()IMKTOB HHTEPECOB M MOATBEPXKICHHS OTpaciaeBOM KBaIM(HUKAMK KaHAWAATA.
[IpuBney€HHOE M0 TOAMMCHIBAECT JEKIIAPALMIO HE3aBUCUMOCTH U OECIIPUCTPACTHOCTH
70 TIPUHATHS MaH/aTa, MoCie Yero eMy NepearoTcs MaTepuaibl Aeia, U OHO BIIPaBe
3alpOCUTh JONOJIHUTENBHBIE PA3bSICHEHNUSI WM JTIOKYMEHTBI, CTPOr0 HEOOXOAUMBIE ISt
pEILEHUs] TOCTABJIEHHOI'O MPAaBOBOIO BONpoca. MTOroBelld aHAM3 OrpaHUYMBACTCS
paMKaMH MaH/aTa: MPUBJICYEHHOE JIMLIO HE Pa3pELIAET CIIOP MO CYILECTBY, HE IIPOU3BOIAUT
OLICHKY YOBITKOB M HE BBICTYTNIAE€T B POJIM apOUTpa IO CYyLIECTBY cropa. PesyibraTtom
ABJSIETCS 3AKJIFOYEHME [0 MTOraM HE3aBUCHMOM IPEIBapUTEIbHOM OLIEHKH Y3KO
OIPEAETIEHHOrO BOMPOCA, HE MMEIOIIEee 00s3aTeIbHOW CHIIBI M HampaBiisieMOe 0OeUM
cropoHaMm oaHoBpeMeHHO uepe3 TIAC, cimyxaiiee HEUTpaTbHOM, MPOhECCHOHATBHO
00OCHOBaHHOW OCHOBOHM Uil TEperoBopoB. Eciu cropoHaMm He yHAa€Tcs OCTHYb
YPETYJIMPOBAHUS 10 UCTECUCHUSI IEPUO/IA YPETyIMPOBAHMS, JIF00as U3 HUX BIPABE MEPEHTH
K apOUTpa’Ky B COOTBETCTBHH C MPUMEHUMBIM MEKIYHAPOHBIM JIOTOBOPOM — IIPU 3TOM
HE3aBUCHMAsl MpeABapUTENbHAS OLIEHKA K 3TOMY MOMEHTY JIMIIb MIPOSICHAET IPABOBYIO
KapTUHY, HE OIPAHUYMBAst IPOLIECCYATbHBIE MTPaBa KaKOU-JIMOO U3 CTOPOH.

Hncmumyyuonanvnovle 2apanmuu Mexanusma: HeE3A6UCUMOCHb U
bOecnpucmpacmmnocms nPUGIEKAEMbIX TUY

JI0OpOCOBECTHOCTh  JTAHHOTO MpOIecca OIMUPACTCS Ha CHCTEMY TapaHTUM,
NPU3BAHHBIX TPEIOTBPATUTh KaK pealibHble, TaK W MpearoyiaraeMble KOH(IMKTHI
untepecoB. TIAC Benér peecTp CrielMaIncToB B 001aCTIX, HEMOCPEIACTBEHHO CBSI3aHHBIX
C MHBECTUIIMOHHBIMU CIIOPAMH, — BKJIKOYAs] MEXTyHApOJHOE MHBECTULIMOHHOE MPAaBo,
HaJIOr000JIOXKEHUE, SHEPIETUKY U MHPPACTPYKTYpPY, — YTO MO3BOJISIET TOYHO MOAOHPATh
KaHIUaTypbl MEKITyHAPOAHBIX apOUTPOB, MEAMATOPOB U SKCIIEPTOB C YUETOM MpeIMeTa
U OTPACII KOHKPETHOTO CIIopa, YAETsisi 0c000€ BHUMAHUE OIBITY KaHIUIaTOB B KAUECTBE
NpeCcTaBUTENIeN CTOPOH WM apOUTPOB B pamkax ApoutpaxkHoro perinamenta MITYUC.
Ha rocynapcTBeHHbIE OpraHbl U OpraHu3allii, a TAKKE WHBECTOPOB, YUYACTBYIOIIMX B
npouenypax MexaHu3ma, BO3/araeTcs HenpepbiBHas 00s3aHHOCTH packpbiBath TIAC
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moOble  00CTOATENbCTBA, CHOCOOHBIE YKa3plBaTh Ha TMOTEHUUAIbHBIA KOH(MIUKT
MHTEPECOB, a JTI000€ B3aUMOZIECHCTBHE C MPUBJICUEHHBIM JIMIIOM JIOJDKHO OCYILECTBIISITHCS
uckimounTensHO depe3 TIAC, 4To MCKITIOYaeT OJHOCTOPOHHEE WM BHETIPOLIECCYAJIBHOE
ob1eHue mo0oi u3 cropoH. Cam rpotiece noadopa KaHIUIATyp CTPOUTCS Ha MPUHLIUIAX,
oTpak€HHBIX B PykoBomsmmx mnpuHmunax MAKO 1o KoHGIUKTy WHTEpecoB B
MexayHapoaHoM apoutpaxe, 1 TIAC coxpaHseT BOBMOKHOCTb COJICHCTBOBATH 3aMEHE
NPUBJICYEHHOTO JIMIA B JIFOOOH MOMEHT JJO BBIHECEHMS 3aKJIIOUEHUs], €CJIM BO3HUKHYT
00CTOSITENBCTBA, CTABAIIME TI0/1 COMHEHUE — (DaKTUYECKU WU 110 BUIUMOCTH

— €r0 HE3aBUCUMOCTb. B COBOKYIIHOCTY JaHHBIE TapaHTUH [TPU3BaHbI 00ECIIEUNTh,
YTOOBI MPOLIECC HA BCEX dTallax COXPaHsUT XapaKTep HEUTpaIbHOW U MPO(ECCHOHAIBHO
aIMUHHCTPUPYEMOM OLIEHKH, a HE NIEPETOBOPOB, MPOBOANMBIX MO, BUIOM SKCIIEPTHU3bIL.
Nudopmarys, TOKYMEHTbl M WHBIE MaTepHaibl, MOJYYECHHbIE B paMKax YKa3aHHBIX
MPOLIEAYP, SABJISAIOTCS KOHPHUICHIIMATBHBIMU U HE MOJUIEKAT PACKPBITHIO TPETHUM JIMLIAM
0e3 cormacHs COOTBETCTBYIOLIEH CTOPOHBI, 32 UCKIIIOUEHUEM CITy4aeB, PEIyCMOTPEHHBIX
3aKOHOJIATEJIECTBOM.

Hucmumyyuonanvhnoe 3akpennenue Mexanusma: Koopounauyus Ha ypoene
YHOJIHOMOYEHHO20 OP2aHa

[TomumoO cBOEH IPOLEXYPHON ApXUTEKTYpbl, MeXaHu3M 3aKpeIviéH Ha YPOBHE
NpPaBUTEIbCTBEHHOW  KOOpAMHALMM:  TocTaHoBieHWeM  KaOunera  MuHHCTpOB
PecryOnukn Y36ekructan MUHHUCTEPCTBO MHBECTHULIMM, MPOMBIIUIEHHOCTH W TOPTOBIIM
PecryOnukn Y30ekucTaH onpeieneHo yrnoJHOMOYEHHBIM OpPraHOM, OTBETCTBEHHBIM 32
KOOpJIMHAIMIO €ro (YHKIIMOHUpOBaHMs, B TecHOM B3aumojeiictBuu ¢ TIAC. Dto
oTpakaeT Oojee IIMPOKOE CTpaTerMueckoe OOOCHOBAaHWE: CBOEBPEMEHHOE U
CTPYKTYPUPOBAHHOE B3aUMOJCHCTBUE C HHBECTOpAaMM IIO3BOJSIET T'OCYAAPCTBY
CIICP)KUBATh ACKANAIMIO CIIOPOB, OoJiee PALMOHAIBHO PACHPENEATh PECYpChl B TeX
Cllyyasx, KOrja crop noafga€rcs yperyJaupoBaHUI0 Ha JOCYACOHOW CTaJluH, COXPaHATh
KOHCTPYKTUBHBIE PaO0OYME OTHOIIEHUS] C WHOCTPAHHBIMH WHBECTOPAMHU M YKPEIUISITh
PEMyTAUMIO CTPaHbl KaK HAAEKHOTO M IMPEACKA3yeMOro MApTHEPA AJIS JTOJITOCPOYHBIX
MHBECTULIMIA. 3akperurts MexaHus3M B paMKax €IMHOIO YIOJHOMOYEHHOIO OpraHa, OH
Opu3BaH OOECHEUNUTh €IUHYI0 TOYKY B3aUMOJECWCTBUS JJIsI MHBECTOPOB U
CKOOPAVHHUPOBAaHHYIO OCHOBY Ul BHYTPEHHEIO pPEarupoBaHUsl T'OCYJApCTBEHHBIX
OpPIr'aHOB U OpraHU3aLIMH.

Takoe WHCTUTYUMOHAIBHOE 3aKpPEIUICHHE TaKKe YCTpaHsIeT OJHYy U3
MOBTOPSIFOIIMXCS IPUYMH CKATIALMY B OTHOIIEHUSIX MEXKTy THBECTOPOM U TOCYAAPCTBOM
—  Pa3pO3HEHHOCTb  MEXBEIAOMCTBEHHOM  KOMMYHMKauMu. B orcyrctBhe
CTaHIAPTU3UPOBAHHOIO  MEXAaHW3Ma  OTHENBHBIE TOCYJApPCTBEHHBIE OpraHbl U
OpraHu3alid  MOIYT 3aHMMAaTb  HENOCIEHOBATENbHBIE  ITO3ULMH, IPUBJIEKATH
FOPUIMUYECKYIO AKCIIEPTH3Y CIMILKOM IMO3IHO JMOO HE MMETh JIOCTYNa K HE3aBUCUMOMN
NpeIBaApUTETIbHON OLIEHKE, CIOCOOHOW CITY>KUTh OCHOBOM JIJIsl COTJIACOBAHHOTO OTBETA.
Hanpagsis oOpariieHrsi ”HBECTOPOB Yepe3 YIOJHOMOYEHHBIN opraH — MUHHCTEPCTBO
WHBECTUIIMH, TPOMBIIUICHHOCTH U TOproBnu PecnyOmuku VY30ekuctaH, — B
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koopauHarmy ¢ ¢yukipendn TIAC mo copedictBruio B moj0ope MPHUBJIEKAEMbIX JIHII,
MexaHu3M Npu3BaH 00ECTICUNTh, YTOOBI pearnpoBaHKe TOCYIapCTBa Ha TIOTCHITNAIBHBII
crop Ob1I0 MpodecCHOHATFHO 000CHOBAHHBIM M BHYTPEHHE TIOCIIEIOBATEILHBIM C CAMOT'0
Havaja — HEeO0OXOAMMOE YCIIOBHE JJIsl TOTO, YTOOBI JIF000€ TPEIOKEHHE O J0CyIeOHOM
YPETyJIMpPOBAaHUU BOCIPHHUMAIOCH MHBECTOPOM KaK 3aCITyKUBAIOILIEE IOBEPHSL.

Humezpuposannasa cucmema npedomepawieHus cnopos: om npoyedypHoil
¢opmanvnocmu Kk npakmuyeckomy UHCmpymMeHny

3HaueHre MexaHu3Ma 3aKJIF04acTCsl HE B KAKOM-TMOO OTIENBHOM MpOLETypHOM
HOBAallMM, a B TOM, KakuM OOpa3oM OH OOBEOUHSET TPHU SJIEMEHTa, KOTOpBIC IO
OTAENBHOCTH  XapaKTepHbl Uil  OOJIBIIMHCTBA  CYIIECTBYIOIIMX IOJIXOJIOB K
J0apOUTPAKHOMY B3aUMOJIEUCTBUIO, HO PEIKO BCTPEUAIOTCS BMECTE B paMKax €IWHOMN
COIJIACOBAHHOM CHCTEMBI: WHCTUTYLMOHAILHOE AAMUHUCTPUPOBAHUE NPU3HAHHBIM
apOUTPKHBIM YUPEKIICHUEM, YETKO OIPEACTIEHHYIO MOCIIEA0BATEIHOCTD MPOIIETYPHBIX
ATaIOB U HEUTPATIbHYIO, HEOOS3bIBAOLIY O HE3ABUCHMYIO ITPEIBAPUTEILHYIO OLIEHKY Y3KO
c(OpMYyJMPOBAaHHOTO TPABOBOIO Bompoca. TaM, TIJ€ TpaJAWLHOHHBIE NEPHOJIBI
YPEryavpoBaHusl OMUPAIOTCS HAa HEPOpMaNIbHBIE, HECTPYKTYPUPOBAHHBIE EPETOBOPHI
MEXKy HTHBECTOPOM U TOCYAAPCTBOM — U, KaK CJIEJICTBHE, CYIIECTBEHHO Pa3IMYatOTCs 10
CBOE# npakTryeckoit 3ppexkTuBHOCTH, — MeXaHu3M BCTPauBaeT TaKoe B3aUMOJICHCTBHE
B MHCTUTYLHMOHAJIbHBIE  PAMKH, CIOCOOHBIE  OOECHEUUTh  MPOLECCYaTbHYIO
MOCJIE0BATENILHOCTh, MPO(ECCUOHAIBHYIO CTPOrOCTh M OYEBHUIHYIO HEUTPAIBLHOCTB.
YcrogBmiasics mpakthka paccMoTpenuss gen  TIAC, ero HE3aBUCHMMOCTb — OT
rOCYJApCTBEHHOTO (PMHAHCUPOBAHUSI U PACTYIIMHA OIMBIT TPAHCTPAHUYHOTO MPHU3HAHUS
00eCreunBalOT Ty HMHCTUTYIIMOHAJBHYIO peryTaiuio, 0e3 KOTOpOH TpHBJICYCHHUE
MEKIyHApPOIHOTO apOuTpa, MeauaTopa WM SKCIEpTa Ui OICHKU CIopa ¢ Y4acTUEM
CYBEPEHHOTO TOCYJIapCTBa HE MMENO Obl 3HAYMMOTO Beca; MpOICAypHAs apXUTEKTypa
Mexanuzma npuIaET  ATOM  penmyTalMyd  CTPYKTYpy, IPEBpallatonlyro €€ B
paboTOCHOCOOHBI MHCTPYMEHT; a WMHCTUTYLIMOHAJILHOE PYKOBOJICTBO MuHMCTEpCTBA
MHBECTHLIMI, TPOMBIIUIEHHOCTH M TOProBiu PecryOmmkyn Y30eKHCTaH B KauecTBE
YIIOTHOMOYEHHOTO OpraHa ¥ €ro MEXBEJOMCTBEHHBIM MaHIAT O0O0ECHEeYHBAIOT
MPABUTEIILCTBEHHYIO KOOPIMHAIMIO, HEOOXOAUMYIO JJIsl TIOJIEP KaHMsI COTTIaCOBAHHOTO
pearupoBanusi. [ Pecriy6muku Y30ekuctan Mexann3M npeicTaBisieT co00i CpeicTBO
YKpEIJICHUS] MEKBEIOMCTBEHHOW KOOpAMHALIMK, 00Jiee paliOHAIbHOIO MCIOIb30BAHUS
pPECYpCOB B TeX CIydasiX, KOrjia Criop MOoAga€Tcs pa3pelleHrIo Ha 10Cy1Ie0HOM cTainu, a
TaKke (POpPMUPOBaHMS pEIICHU Ha OCHOBE MPO(PEeCcCHOHATLHO OOOCHOBAHHOM,
HE3aBUCUMOW TIPEIBAPUTEIIBHOM OLECHKH, @ HE Pa3pO3HEHHBIX BHYTPEHHUX IIO3ULINUM,
c(OpMUPOBAHHBIX TTO]T TABJICHUEM BpeMeHH. J{71s1 HHBECTOPOB OH 00ECTIEUNBACT PAHHIOO
SICHOCTh B OTHOIIICHWU TIPAaBOBOW OOOCHOBAHHOCTH TOTEHITMATBLHON TPETEH3UH HA TOMN
CTaJuM, KOTJa OTHOIICHHWS C TNPUHUMAIOUIMM TOCYAapCTBOM €I  TOJIat0TCS
COXpaHEHHIO, a HEe ACKalalK B KOH(PPOHTAlLMIO. B mpuHIMIe, 1aHHAs MOJIEINb BIIOJIHE
NpUMEHNMa W B JIPYTMX FOPUCIUKIUAX, CTPEMSIIUXCS HAMOJHUTh MPAKTUUYECKUM
cozlepKaHNEM COOCTBEHHBIE IPETyCMOTPEHHBIE MEXIYyHApOAHBIMH  JOTOBOPAMHU
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IIEPUO/IB] YPETYJIMPOBAHNUS, XOTA €€ BOCIPOU3BEICHUE B MHBIX YCJIOBHUSX NPEATIONIAraio
Obl TpeaBApUTEIbHOE HAIMYKME APOUTPAKHOIO YUPEXKICHHS, CIIOCOOHOIO BBINOIHATH
(yHKLIMIO coneicTBUS MOAOOPY KaHAWAATYP C COMOCTaBUMOW HE3aBUCUMOCTBIO U
MEXIYHAPOIHON PEMyTalIECH.

YcroiuuBelii ycriex Mexanusma OyJieT 3aBHCETh HE CTOJBKO OT M3SIIECTBA €0
MIPOLIECTYPHOM KOHCTPYKLMM, CKOJIBKO OT IIOCJEIOBATENIEHOCTH €T0  peaM3alyu:
Ja’dbHEUIIIero PaclIMpeHns] W JUBEPCH(MKAIIMK peecTpa OTPACIEBBIX CIICHUAINCTOB
TIAC, HenpepbIBHOW KOOPAMHALMK TOCYJAPCTBEHHOM CTOPOHBI IPOLIECCAa CO CTOPOHBI
YIOJTHOMOYEHHOIO OpraHa M JTUCLUUIUIMHUPOBAHHOIO COOJIO/ICHUS M3JI0KEHHBIX BBIILIE
IPOLIEAYPHBIX CPOKOB M TapaHTHUM. DTO 33Ja4l MHCTUTYLIMOHAJIBHOIO UCIIOJIHEHUS, 4 HE
KOHLIENTyaJIbHOIO 3aMbICIa, W OHM HE SBISIFOTCS HU OECHpele/eHTHBIMUA, HU
HENpEeOJOIMMBIMA. T€M HE MEHEee TO, HACKOJIBKO YCHEIMHO MexaHn3My yIacTes
MPEBPAaTUTh JABHO CYIIECTBYIOIIYIO JOTOBOPHYIO (DOPMAIBHOCTh B  IOJUIMHHO
(yHKLMOHATBHBINA HHCTPYMEHT NPEAOTBPAILICHNSI MHBECTULIMOHHBIX CIIOPOB, B KOHEYHOM
cu€re OyIeT 3aBUCETh OT TOT'0, KaK 3TH 3a]jauu Oy TyT peIaThCsL.

Cnucok ucmo4yHuKkoe

Hep@ulmbze UCMOYHUKU. 3aKOHOOAMENbCmEo U 04)I/llx;uaﬂbel€ aOKyJI/leHI’}’lbl

» Vka3 [Ipesunenta Pecyonuku Y36exkuctan Ne [I1-4001 «O06 yupexnenuu
TalmKeHTCKOro MEXIyHapOJIHOTOo apOUTpa)kHOro IleHTpa npu Toproso-

MIPOMBINIJICHHOW TajaTe Y30ekuctana» (5 HosiOps 2018 r.), mocTymHO IO
cebuike https://lex.uz/docs/4039518

» 3akoH Pecnybmuku VY30ekucran «O MEXIYHAPOAHOM KOMMEPUYECKOM
apoutpaxe» (2021 r.), HaumonanmbHas 0a3a JaHHBIX 3aKOHOJIATENbCTBA

Pecry6mmiku VY36ekucraH, JOCTYITHO o CCBUIKE
https://lex.uz/ru/docs/5689738

H€p6u’{Hbl€ UCMOYHUKU

* TamKEeHTCKHH MEXIyHapOIHBIM apOUTPaKHBIA UEHTP, ApOUTPaKHBIN
pernament 2021 roma (B AEHCTBYIOIIEH pPENAKIMK), JTOCTYIHO MO CCBLIKE
https://www.tiac.uz/tiac-rules-of-arbitration

* TamKeHTCKUA MEXITYHAPOIHbI apOUTPaXHBIM TEeHTp U [ OHKOHTCKHUI
MEXIYHAPOAHBIA apOUTpakHbIN HEHTP, MeXBEAOMCTBEHHBIH apOUTPaKHBIN
pernament 2023 roja, moctymHO mo cchuike https://www.tiac.uz/tiachkiac-
rules-of-arbitration

= MexayHapOAHbIM LEHTP IO YPETrYyJIHPOBAHUK) WHBECTUIMOHHBIX CIIOPOB,
cratuctuka paccmorpenus aen MIITYUC (3a 2022, 2023 u 2024 kaneHgapHbie
FOI[BI), I[OCTyrIHO 110 CCBIJIKEC
https://icsid.worldbank.org/resources/publications/icsid-caseload-statistics

* MexayHapoaHas accouuanus OpPUCTOB, PykoBoxsinpe NPUHUUIBL 110
KOH(MDJIMKTY UHTEPECOB B MEXIyHapoaHOM apoutpaxe (B penakuuu CoBera
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https://lex.uz/docs/4039518
https://lex.uz/ru/docs/5689738
https://www.tiac.uz/tiac-rules-of-
https://www.tiac.uz/tiachkiac-rules-of-arbitration
https://www.tiac.uz/tiachkiac-rules-of-arbitration
https://icsid.worldbank.org/resources/publications/icsid-caseload-statistics

MAIKO or 25 masg 2024 r.),  JIOCTyIHO o CCBUIKE
https://www.ibanet.org/resources

9Kcnepmeze KovMmermapuu u npaeoeoﬁ ananus

» Herbert Smith Freehills Kramer, «ICSID Caseload Statistics 2024: Key Trends
and Insights» (26 ¢eBpans 2025 r.), JOCTymHO IO  CCBHUIKE
https://www.hsfkramer.com/notes/arbitration/2025-02/1CSID-Caseload-
Statistics-2024-Key-trends-and-insights

= Herbert Smith Freehills Kramer, «Surge in Cases as ICSID Releases Its 2023
Caseload Statistics» (2024r.), mOCTYmHO TI0O  CCBUIKE

https://www.hsfkramer.com/notes/publicinternationallaw/2024-02/surge-in-
cases-as-icsid-releases-its-2023-caseload-statistics
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[TPOCTPAHCTBO U BPEMA B APBUUTPA’KHOM
PA3BUPATEJIbCTBE KAK UHCTUTYTE HACTHOI'O
IMTPOUECCYAJIBHOI'O IIPABA

CyaeiimenoB MLK.,

Ilpeoceoameny Kazaxcmanckoco Medscoynapoonozo
Apoumpaoica, npeoceoameiv Ilpasnenus
Apoumpascuoti naramol Kazaxcmana, oupexmop HUU
yacmnoeo npaea Kacnuiickoeo yHusepcumema, 4jeH
Hayuno-koncynomamusnoeo cogema npu
Koncmumyyuonnom Cyoe PK, unen Meswcoynapoorozo
cogema npu Bepxosnom Cyoe PK, akaoemux HAH PK,
0.10.H., npogheccop

HyiicenoBa A.E.,

Hcnonnumenvnuiii oupexmop Kazaxcmanckoeo
Mesicoynapoonoco  Apbumpadsica,  pykogooumeib
annapama Apbumpadicnou  nanramer  Kazaxcmana,
eedywuti Hayunvlli compyonux HUU wacmnoeo npasa
Kacnuiickoco  ynueepcumema, yren  Hayuno-
KOHCYIbmamuerHo2o cogema npu Koncmumyyuonnom
Cyoe PK, unen Ilpasnenus Tiopxkckou ApoumpadsicHotl
Accoyuayuu, K.10.H.

1. Obuwue nonorcenusn

B cBoux HayuHbIX paOoTax Mbl HEOJHOKPATHO OOOCHOBBIBAIM BO3MOKHOCTB
CYIIIECTBOBAHMSI TAaKOM OTpACiM TpaBa KaK YacTHOE MpOIeCCyalbHOE TpaBo (TIPaBoO
aTbTEPHATHBHOTO Pa3pEIICHHs CTIOPOB), KOTOPOE MPECTaBISIET COO0H CAMOCTOSITEITFHYTO
OTpacib YacTHOTO TIpaBa, pEryJHPYIOIIYI0 METOAOM IOPUIMYECKOTO paBEHCTBA
OOI1LIECTBEHHbIE OTHOILICHUS 110 BHECYACOHOMY Pa3peILIeHUIO CIIOPOB U YPETyIMPOBAHHIO
MPaBOBbIX KOH(JIMKTOB HA Hayajax CaMOPEryJIMPOBAHUS WM CaMOCTOSTEIBHO, W C
MTOMOIIIBIO TIOCPETHHUKA JTUOO apOuTpa.

MBpI cunTaem, 4To YacTHOE TporieccyanbHoe mpaBo (mpaBo APC) cocTouT u3 AByx
OCHOBHBIX UHCTHTYTOB:

1. IlpumupuTensHble  MPOLEAYphl, BKIIOYaOIMe B ceOs JBA OCHOBHBIX
CYOMHCTUTYTA: TIEPEroBopsI (negotiation) u mocpemHmyecTBo (mediation);

2. ApbutpaxxHoe pazouparenbCcTBo (arbitration).
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Bce ocrampHple  MHOroumciicHHele BHabl APC MOXHO, Ha Haml B3IIBI,
pacnpeenuTh 10 3TUM OCHOBHBIM crioco0aM APC u, cCOOTBETCTBEHHO, HOPMBI O HUX 110
COOTBETCTBYIOIIUM IPABOBHIM HHCTUTYTAM.

B nHacrosieil cratbe peub MOHAET O MpobiieMax MPOCTPAHCTBA U BPEMEHHU B
apOUTpaKHOM pa30MpaTebCTBE KaK OMHOM W3 BAKHBIX HMHCTUTYTOB YacTHOTO
npoteccyanbHOro npasa (mpasa APC).

Uro kacaeTcd NpPOCTPAaHCTBA, TO OCHOBHBIE MPOOJEMBI 3[€Ch CBSA3aHBI C
ornpezaenenueM chepsl AercTus 3akoHa Pecrryormku Kazaxcran ot 8 ampenst 2006 roga
«O06 apOutpaxke» (nanee — 3akoH 00 apOUTpaXke), a TakkKe MECTOM apOUTPAKHOTO
pa3OuparenbCTBa.

Ecnu roBoputh 0 BpeMeHH, TO 371eCh BOIPOCOB OyzaeT HamHOro Oosnbie. [Ipexne
BCEro, H3TO BOMPOCHI CPOKOB, OOYCIIOBJIEHHBIE OCOOCHHOCTSIMU —apOUTPaXKHOTO
pa30uparenbCTBa Kak MHCTUTYTA YaCTHOTO MPOLIECCYaTIbHOTO TpaBa. Kak n3BecTHO, Cpoku
MOT'YT ObITh MaTePUAIbHBIMU U TPOIECCYATLHBIMH.

[lepuoapl BpeMEHU WM MOMEHTHI BO BPEMEHH, HACTYIUICHHE JIMOO HCTEUYCHHE
KOTOPBIX BJICUET OINPECTICHHBIE MPABOBbBIE TOCIEICTBUS, UMEHYIOTCS B TPAKIAHCKOM
MpaBe CpOKaMy. 3HAYEHHE CPOKOB 3aKJIIOYAETCSl B TOM, YTO C MX HACTYIJICHUEM WIIU
MCTEYEHHNEM CBSI3aHbI ONPE/ICTICHHBIE ITPABOBBIE TIOCIIE/ICTBHU

[IpoueccyanbHblii CPOK — 3TO MPETYCMOTPEHHBIA 3aKOHOM WJIM HA3HAYACMBbIN
CyZioM (Cyzbeii) MPOMEKYTOK BPEMEHH, B T€UEHHE KOTOPOTO JOJKHO WA MOXKET ObITh
COBEPILEHO OTIEIBHOE MPOLECCyaTbHOE JEHCTBUE JIMOO 3aBEPILIEHA COBOKYITHOCTb
nevictBuit . [lpuponma mporieccyaabHBIX CPOKOB pa3iiMuHA: a) CPOKH, yYCTAHOBJICHHBIC
3aKOHOM; 0) CPOKH, YCTAaHOBJIEHHBIE CYJIOM. Pa3nnine MexXTy HUIMUA COCTOUT B TOM, YTO
MIEPBbIEC YCTAHOBJIEHBI KAK JUIA CyJa, TaK U JUISl JIML, YYaCTBYIOIIUX B MPOLIECCE, U HOCAT
MMIICPATUBHBIA XapaKTep — OHU HE MOTYT OBITh M3MECHEHBI 110 COTJIAIIICHUIO CTOPOH U
Cy/1a; BTOPbIE — YCTAHOBJICHBI TOJILKO IS JIHII, YYaCTBYIOIIMX B TIPOIIECCE, U OHU B CITydae
HEOOXOMMOCTH MOTYT OBITh W3MEHEHBI UJIU MPOJICHBI CAMUM CYJIOM .

Ecnu roBoputh 0 MaTepuaibHBIX CPOKaX B apOUTPAKHOM Pa3OHPaTENILCTBE, TO PEUb
MPEX/IE BCEro UIET O CPOKE ACHUCTBUS apOUTPAKHOIO COTJIAILICHUSI KaK OCHOBAHMSI ISt
riepesiauu Jesa Ayl pa3petieHus B apOuTpax.

[IponieccyanbHble CPOKU B apOUTPa)KHOM pazOMpaTesbCTBE, OIPEICIICHHBIE B
3akone 00 apOuTpake, MOKHO KJIACCU(HUIIMPOBATH IO PA3TMIHBIM OCHOBAHUSIM.

B 3aBucumocth OoT CcyOBEKTa, KOTOPOMY  aJpECOBaHbl  KOHKPETHBIC
TIPOIIECCYATTbHBIC CPOKH, X MOKHO TTO/IPA3/ICTUTh Ha YETHIPE TPYTIIHL

1) cpoku Anst AEHCTBUIA, COBEpIIAEMbIX MMOCTOSHHO JAECHCTBYIOIIMM apOUTpaXkeM
(manpumep, 1. 6 cT. 14, 1. 1 cT. 26, 1. 1 c1. 35 3akoHa 00 apouTpaxe);

2) CpOKH JJ1s1 IEUCTBUM, COBEpIIIaEMbIX apOuTpamu (Harpumep, 1. 4 ct. 20, 1. 2 cT.
35, 1. ct. 45, c1. 50 3akoHa 00 apOuTpaxke);

3) CpoKM i JICHCTBHIA, COBEPIIAEMBIX CTOPOHAMH  apOUTPAKHOTO
pazouparenbeTBa (Hanmpumep, ¢T. 6, 1. 7 ¢T. 17, 1. 1 ¢t. 24, c1. 37, 11. 2 cT. 40, cT. 50 3akona
00 apOuTpaxe);
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4) cpoku Ui JEUCTBHUIL, COBEPIIAEMBIX HWHBIMU JIMIAMH, B YacCTHOCTU
ApOutpaxnoit mnamato Kazaxcrana (m. 6 cr. 14 3akoHa 00 apOutpaxe) u
YTIOJTHOMOYEHHBIM OPTraHOM COOTBETCTBYIOIIEH OTPACIIU T MECTHBIM UCTIOTHUTEIILHBIM
opradoM (1. 10 ct. 8 3akoHa 00 apOUTpaxe).

B 3aBucuMocTH OT TOrO, K€M OBUTHM yCTaHOBJICHBI CPOKH, WX TaK K€ MOXKHO
TIOJIPA3/ICIUTh Ha YETHIPE TPYIIIHI:

1) cpoku, ycTaHOBIICHHBIE 3aKOHOM 00 apOUTpaxKe;

2) CpOKH, YCTAHOBJICHHBIE PETJIAMEHTOM IMOCTOSTHHO JCUCTBYIOIIETO apOUTpaKa;

3) CpOKH, ONpeJieIeHHbIE COCTaBOM apOUTpaXka MPU PAaCCMOTPEHUH KOHKPETHOTO
nena (Hampumep, CPOKH, YCTaHOBJIEHHBIE IMPOIECCYaTbHBIM TIpaHUKOM JUIs JAHHOTO
KOHKPETHOTO JIENIA);

4) cpokH, OIpeIeNICHHbIE CTOPOHAMU apOUTPAXKHOTO pazOUpaTenbCcTBa. ITH CPOKU
MOYKHO TTOJIpa3/ICIUTh Ha JIBa BUIA:

a) TPOIIECCyalTbHbIE CPOKH, KOTOPBIE CTOPOHBI YCTAHOBHUIIU TIPH pa3peIieHIH CIIopa
apoutpaxem ad hoc;

0) CpoKM Uil OIpPENETCHHBIX MPOIECCYATbHBIX JCUCTBUM, KOTOpbIe ObUIM
W3MEHEHBI CTOPOHAMH CaMOCTOSITENILHO (HalmpuMep, CTOPOHBI, 3aKiIroUasi apOuTpayKHOE
COIJIAIIIEHUE O Tepeiaue Cropa Ha pa3pelieHre OCTOSTHHO ICHCTBYIOIIETO apOUTpaka B
COOTBETCTBHM C €r0 PErJIAMEHTOM, MOTYT COKPATHUTh WM YBEJMYUTH TC WIM WHBIC
npoliecCyaIbHbIE CPOKH, MPETYCMOTPEHHBIC ITUM peryiaMeHTOM. Tak, COrjiacHo 1. 3 CT.
23 Pernamenta Kazaxcranckoro MexmyHapogHOro ApOUTpaka, YTBEPKICHHOTO
pemenrieM O61Iero coopanust y4acTHUKOB oT 24 anpens 2017 roxa (manee — PernmameHt
KMA) cpok asist u30paHusi OTBETYMKOM ApOUTpa U 3aracHOro ApOuTpa COCTaBIISIET HE
OoJtee MATHAATA KaJICHAAPHBIX THEH OT ATkl MOMYYCHHS KOTIMHA UCKOBOTO 3asBIICHHS.
Ha mpaktyke HEpenaKo CTOPOHBI COKPAIIAIOT 3TOT CPOK A0 S5-7 aHel. B Takom ciydae
Cexpetapriatr KMA pyKOBOJICTBY€ETCsI CPOKaMH, YCTAHOBJICHHBIMH COTJIAIIICHUEM CTOPOH,
aHe 1. 3 ct. 23 Pernmamenta KMA).

B 3aBucuMocTH OT MeTona PEryMpOBaHUS CPOKM MOXKHO DPA3JCIUTh Ha JBE
TPYIIIIBL:

1) umneparuBHbIE (MX OTHOCUTEIILHO HEMHOTO, HO OHH €CTh, HAIIpUMeED, I1. 5 CT. 36,
1. 4 c1. 50, 1. 2 cT. 51 3akoHa 00 apOuTpaxe);

2) MUCTIO3UTUBHBIE (OOJBIITMHCTBO CPOKOB, UMEIOIIMXCS B 3aKOHE 00 apOuTpaxe,
SIBTISTFOTCS! JTUCTIO3UTHUBHBIMH).

Cpoxku [yt Iofa4uu XoiaTaicTea 00 OTMEHE apOUTPasKHOTO PEIIICHUS U 3asBIICHUS
O BBIJIaYe HWCIOJHUTEIBHOTO JIMCTa YCTAHOBJICHBI | paykmaHCKMM TIPOIECCYaTbHBIM
konexkcoM PecrryOmuku Kazaxcran ot 31 okts16pst 2015 roaa (manee — ['TIK) B cT. 464 u cT.
253, COOTBETCTBEHHO.

Uro kacaeTcsi WCYMCIICHUS, TPUOCTAHOBJICHUS, TIEpEphiBa, TPOUICHUS W
BOCCTAHOBJICHUSI ITPOIIECCYATLHBIX CPOKOB, TO 3aKOH 00 apoutpake, B orimdue ot [ TIK,
HE CONIEPKUT CICIUATBHBIX HOPM. Takwe HOPMBI, KaK TMPaBUJIO, YCTAHABIMBAIOTCS B
periiaMeHTax, MOCTOSHHO JeWCTBYIOIMX apoOutpaxkeil. Hanpumep, cormacho cr. 12
Pernamenta KMA 151 nieneid ucumciaeHusi CpokoB Io HacTosiiieMy PernamenTty teueHue
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CpOKa HAUYMHAETCSl CO CIEAYIOLIEro JHS MOCIE MOTy4YEeHUs] YBEIOMIICHUS, U3BELICHUS,
coo0IeHus uiu npeaioxenus. Ecim nocneanuii eHs cpoka najaetT Ha opUIMaIbHbIN
Npa3HUK WIM HEepabouuil JIeHb B MECTE JKUTEIbCTBA WM B MECTE HAXOXKIACHUS
KOMMEPYECKOTO MPEANPUITHSI aJipecara, CpPOK MPOAJIeBaeTCs 10 ONvbKanIero paboyero
aust. OdulmanbHbIe PAa3IHUKN WM Hepaboure THH, IMEIOIIIE MECTO B TEUCHHUE CPOKa,
HE UCKJIFOYAIOTCS [IPU €10 UCUUCIICHHH.

Bompocel  mpuocTaHOBIEHUS, TiEpephiBa, TMPOMJICHUS MW BOCCTAHOBJICHHUS
NpOLIECCYaTIbHBIX CPOKOB, €CJIM OHU HE OTIPEJIETICHBI B PErJIaMeHTe, PU HEOOXOAUMOCTH
MOT'YT OBbITh YCTAHOBJIEHBI COCTABOM apOUTpaka C Y4eTOM OOCTOSITEILCTB KOHKPETHOTO
JieJla Ha OCHOBaHMM OOIIEro MpaBwiia, 3akperuieHHoro B 1. 2-1 cr. 21 3akona o0
apoutpake. CoriacHO ykazaHHOW HOpPME TIpaBHWjIa apOUTPAKHOTO pa3OUpaTeNbCTBa, HE
OIpEJICJICHHBIE PETJIAaMEHTOM  TOCTOSIHHO — JICUCTBYIOILIETO apOuTpaka, a TakkKe
TMOJIOKEHUSIMU HACTOSIIETO 3aKOHAa M HE COIIACOBAHHBIE CTOPOHAMU, OMPENENISIOTCS
apoUTpakeM.

[TockombKy B paMKax OJHOM CTaThbd HEBO3MOXKHO JETATIBHO HCCIEOBaTh BCE
BOIIPOCHI MPOCTPAHCTBA M BPEMEHU B apOUTPAKHOM pa3OUpaTebCTBE KaK HMHCTUTYTE
YaCTHOTO TMPOIECCYaTbHOTO TpaBa, MO3BOJIMM ce0e OCTAHOBUTHCS HA aHAIM3€ Haubosee
aKTyaJIbHBIX, C HAIlIEH TOYKHU 3pEHHSI, POOJIEM.

2. Cghepa oeiicmeun 3axkona 06 apoumpasice

[IpeamOyna 3axkoHa 00 apOutpaxe riacut: «Hacrosumii 3akoH peryiaupyer
OOILIECTBEHHbIE OTHOUICHUS, BO3HUKAIOIIME B MPOLECCE NEATENBHOCTH apOUTpaka Ha
tepputopun  PecnyOonuku Kazaxcran, a Taroke TOPSJIOK W YCIOBHS TPU3HAHUS U
NpUBEICHNUS B UCTIoNHEeHHE B KazaxcTane apOUTpaKHBIX PELICHUI.

[IpeamOyna onpenensier cdepy aercTBus 3akoHa 06 apourpaxe. Borpoc o chepe
JEUCTBUSL 3aKOHA BCTAET IMPEXKIIE BCEro B CBSI3M C OTMEHOM apOUTPa’KHBIX PEIICHHM.
Bomnpoc 3aknrodaercsi B CHEIYIOLIEM: MOXKHO JIM OTMEHHUTh PELIEHUS] MHOCTPAHHOIO
apoutpaxa? [Ipu OyKBaJIbHOM TOJIKOBAHUM MPEaMOYJIbl MOXKHO MPUNATH K CIIETYIOLEMY
BBIBOJly — BCE BOIPOCHI JIESTEILHOCTH apOuTpaXka (3HaUuT, U OTMEHA €ro peLIeHHi)
KacaroTCsl TOJILKO apOuTpakeil Ha Tepputopun Pecryormiku Kazaxcras, ciemnoBarensHo,
OTMEHHTH PEIICHUE HHOCTPAHHOTO apOUTpaXa HEMb3sl.

Eie onuH BakHsIi Bonpoc chepbl puMeHeHHs 3aKoHa 00 apOuTpaxke KacaeTrcs
MexyHapoaHOro apOUTPaXKHOTO 1IEHTpa, ACHCTBYIOIIETO B paMKax MeXayHapoIHOro
¢dbuHaHCOBOTO 1IeHTpa «AcTaHay. CoryiacHO nmpeaMOysie 3akoH 00 apOUTpaxe perympyer
OOILIECTBEHHbIE OTHOILICHHUS, BO3HHUKAIOIIME B TPOLIECCE NESITEILHOCTH apOuTpaXka Ha
Tepputopun PecrryOmku Kazaxcran. [loMrmo BHYTPEHHHX Ka3aXCTAaHCKUX apOUTpaXKel,
Ha Teppurtopun PecryOrmku  Kazaxcran — QyHkimonupyer  MexIyHapOIHbIHM
apoutpaxubii ieHTp (MALL), siBisttoriicss opranoM MexayHapoHOro (hPMHAHCOBOTO
HeHTpa «Actanay (nanee — MOILIA).

Cornacno . 2 cr. 14 Koncruryimonsnoro 3akona PecryOmmku Kazaxcran ot 7
nexadpst 2015 roma «O MexayHapogHOM (PUHAHCOBOM IIEHTpe «AcTaHa»» (manee —
Konctutyimonnsnii  3akoH  M®LA) MexnyHapoaHslii — apOUTPaKHBIM  IIEHTP
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dopmupyercsi u (PyHKIMOHUPYET B COOTBETCTBMH C mocTaHoBieHneM Cosera «O
MesxayHapoaHOM apOUTPasKHOM LIEHTPEY.

B cootBerctBuM ¢ ApOutpaxssiM perigameHToM MOIIA, yTBepKIeHHBIM
[Tocranosnennem Cogera 1o ynpasienuto MOLIA ot 5 nexabpst 2017 rona, «Ilonoxxenus
3akona Pecrry6omiku Kazaxcran «O0 apOuTpaxe» HE pacpOCTPaHSIOTCS Ha apOUTPaKy,
OCYLLIECTBIISIEMbIE B COOTBETCTBUH C HACTOSIIMM PermameHTom .

Cornacno 1. 1 ct. 4 KoHctutyimionHoro 3akoHa M®LIA neiictByroiee npaBo
Lentpa ocnoBbiBaeTcst Ha Konctutyipu Pecryonuku Kazaxcran u cocTout us:

1) Hactosiero KoHCTUTYIIMOHHOTO 3aKOHQ;

2) He MpoTUBOpeyaIX HacTosmieMy KoHcTuTyiimonHoMy 3akoHy akToB LleHTpa,
KOTOpPBIE MOTYT ObITh OCHOBaHbI Ha MPHUHITUIIAX, HOPMaX U MPELe/ICHTaX paBa AHTINU U
VYanbca u (WIHM) CTaHIapTax BEAYIIMX MUPOBBIX (PMHAHCOBBIX LEHTPOB, MPUHUMAEMBIX
opranamu lleHTpa B mpenenax NpPEeNIOCTaBICHHBIX HACTOSIIMM KOHCTUTYIMOHHBIM
3aKOHOM TIOJIHOMOYMIA;

3) neiictBytowero npasa PecryOnuku Kazaxcran, KoTopoe MpuMeHsIeTcs B 4acTy,
HE YperyJaupoBaHHON HacToAIMM KOHCTUTYIIMOHHBIM 3aKOHOM U akTamu LleHTpa.

Taxum 00pazom, 3aKoH 00 apOUTpaKe, 3a UCKITFOUEHUEM MOJIOKEHUM O IPU3HAHUN
Y TNPHUBEACHUM B MCIIOJHEHHE apOUTPaKHBIX pEUICHU (B CHIIy TNPSMOM OTCHUIKU
Konctutymonnoro 3akona M®IIA), B oTHOIIEHHH MeXTyHApOIHOTO apOUTPAKHOTO
LIEHTPA HE IIPUMEHSETCS.

Opnako B coorBerctBUM ¢ I. 3 cr. 14 KoHcturynmonHoro 3akoHa M®IIA
NpU3HAHWE U MCHOJHEHUE pelleHni MeXayHapoJHOro apOMTpaKHOTO LIEHTpa B
PecryOnuke Kazaxcran oCyllECTBIISIFOTCSI B TOM € MOPSIIKE M HA TEX e YCIOBUSIX, UTO
Y TpU3HAHUE, U HUCIOJHEHUE apOMTPAXKHBIX PEIICHUI, BBIHECEHHBIX apOUTpaKaMu B
PecniyOnuke Kazaxcran. Ilpu sTomM pomkeH ObITh 0OecHedeH MEpeBOJ PELEHUI
MesxayHapoHOTO apOUTPaXKHOTO TIEHTpa Ha Ka3aXCKUM WA PYCCKHUM SI3bIK B TOPSIJIKE,
onpeesieHHoM aktamu L{enTpa.

[lpy3HaHve ¥ UCIONHEHUE pelIeHui apOuTpaxeir Ha Tepputopun lleHTpa
OCYLIECTBIISIIOTCSA B COOTBETCTBHH € 3aKOHOAATENLCTBOM Pecnyonuku KazaxcraH (1. 4 cr.
14 KOHCTUTYIIMOHHOTO 3aKOHA).

Eme oquH BaXXHBIM BONPOC, HYKIAIOIINNCS B IMTOSICHEHUHN, KACAETCS BO3MOKHOCTU
npuMeHeHnss 3akoHa 00 apOuTpake K COCTaBy U TIpoleAaype apOUTPayKHOTO
pa3oupaTenbCTBa, MPOBOMMOTO HHOCTPAHHBIM apOUTPasKeM ¢ MECTOM Pa3OMPATEIILCTBA
Ha Tepputopun PecrryOmku Kazaxcran.

B noanynkre 6) cr. 2 3akoHa 00 apOuTpaxe apOUTpaKHOE pa3doUPaTETbCTBO
OIpeessieTcs Kak MpoLecC paccMOTpeHus cropa. OmpeneneHue NpaBuil, KOTOPHIM
NOAYMHSAETCS TpoLeaypa apOUTPaKHOTO pa3OupaTebCTBA, UMEET BaXKHOE IPABOBOE
3HaYeHHUE, TOCKOJIbKY HECOOIO/ICHUE TaKHUX ITPABIIT MOJKET CTaTh OCHOBAHMEM JIJIsI OTKa3a
B IIPU3HAHUU U (WJIM) TIPUBEJICHUH B UCTIOTHEHHUE apOUTPaYKHOTO PEILICHHUS.

Cornacno 1. 1 ct. 57 3akona 00 apOouTpake Cy/1 OTKa3bIBAaCT B MPU3HAHUU U (WITH)
NPUBEJICHUH B UCIIOJTHEHUE apOUTPAKHOTO PELICHHUS] HE3aBUCUMO OT TOTO, B KaKOM CTpaHe
OHO OBUIO BBIHECEHO, €CIM COCTaB apOWTpaka WM apOUTpakHas NpoLexypa
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pa3OuparenbCcTBa HE COOTBETCTBOBAIM COIJIAINICHUIO CTOPOH WA TIPU OTCYTCTBUHU
TAKOBOTO HE COOTBETCTBOBAJIM 3aKOHAM CTpaHBI, TJI€ TIPOBEICHO apOHUTpaskHOE
Pa3OUpaTEITHCTBO.

Takum 00pazoM, pyu MPOBEICHUN MHOCTPAHHBIM apOUTpakeM pa30npaTesibcTBa Ha
Tepputopuu Pecrryormmku Kazaxcran mpu OTCYTCTBUHM COTJIAIICHUSI CTOPOH IO COCTaBY
apOuTpaka WM apOUTPasKHON TPOIIEType Ka3axCTAHCKOE TPABO B CHUTY MpUHIMIA lex
arbitri MOkeT OBITH ONpENeIeHO Kak TMpaBO, MNPUMEHUMOE K apOUTPaKHOMY
pazoupatenbCTBy. B TakoM ciydae TpeOOBaHUS K COCTaBy apOMTpaka HiIh apOUTpaKHON
nporeaype OyayT onpenensiThesi B COOTBETCTBHUM ¢ 3akoHOM PK 00 apOurpaxe.

3. Mecmo apoumpaircnozo pazoupamenbcmea

B oTiuurie ot rpaXknaHcKoro Cy10Mpou3BO/ICTBA MPU apOUTPAsKHOM PACCMOTPEHUU
Cropa CTOPOHBI apOUTPAKHOTO pa3dMpaTeIbCTBA B CHIYy NPUHIIMIIA aBTOHOMHU BOJIH
CTOPOH HAJICNIEHbl TPAaBOM CaMOCTOSTENILHO OMNPEAESITh MECTO apOUTPasKHOIO
pa30uparenbCTBa, KOTOPOE UMEET BAKHOE MPOLIECCYATTbHOE 3HAYEHHUE ISl apOUTPAKHOTO
pelueHus. OT0 MpaBo 3aKPeIuieHoO B CT. 22 3akoHa 00 apOUTpaxke, COIrIacHO KOTOPOM:
«CTOpOHBI MOTYT TIO CBOEMY YCMOTPEHHIO OINpPECUTh MECTO apOUTPaKHOTO
pazOuparenbcTBa. [Ipy OTCYTCTBUM Takoil JOrOBOPEHHOCTH MECTO apOUTPasKHOTO
pa3OupaTenbCTBa OMPEIEISIETCSl COCTABOM apOUTpaXka C y4eTOM OOCTOSITENLCTB JieNa,
BKJTIOYas (hakTop y100CTBa /7151 CTOPOH.

Crnemyer OTMETUTB, YTO TAKUM IPABOM HAJICJICHbI CTOPOHBI U B TOM ClTy4ae, Korjia
CHOp MepeaeTCsl MU Ha pa3pellieHHe B MOCTOSIHHO JISHCTBYOIINI apOUTPaK, a HE TOIBKO
apoutpax ad hoc.

Tak, B cootrBerctBHM ¢ 1. 1 cr. 6 ApOurpaxnoro permamenta KMA
MecToHaxoxieHneM KMA 1 MecToM MpOBEIEHUsI CITyIIAHUM SIBISIETCS] TOPOA AJIMaThI.
Bwmecte ¢ Tem B cuiy 1. 2 3TOM € CTaThbl CTOPOHBI MOTYT COIVIACOBATH IPOBEIICHUE
CIIyIIaHWA B JIPyTOM MecTe Kak Ha Tepputopuu Pecrmyonmiku Kazaxcran, Tak u 3a ee
npenenamu. B TakoMm ciydae Bce JOMOJHUTENBHBIE PACXOJbI, BO3HUKIIME B CBSI3U C
NPOBEJICHUEM CITYIIaHWM BHE TOpoJia AJIMAThl, BO3/1aratoTCsl Ha CIIOPSIIE CTOPOHBI.

[To nemy Ne 87/2019, paccmotpenHomy B KMA, cTOpoHBI B apOUTPa)KHOI OrOBOPKE
IPEAYCMOTPENH, YTO MECTO apOUTPAKHOTO pa30oUpaTenbeTBa OyJET OMPENSISIThCS T10
MECTy HaXOXKICHHUS OTBETUMKA. MeECTO HaxXOXKICHUs HCTIIA — T. AJIMaThl, MECTO
HAXOKAECHUS OTBeTUMKa — T. [laBnomap. B cBsi3u ¢ 3TUM Bce CityliaHusl 1Mo JieiTy ObLUTH
NPOBEJICHHl C y4YacTUEM TIPEJCTABUTENCH OOEHX CTOPOH, a apOMTPaKHOE PpEIICHHE
BbIHEceHO Enunomunbiv apoutpom KMA B r. [1aBnogape.

Cratbs 22 3akoHa 00 apOUTpaXke COACPKUT BAXKHOE BOCIIOJHSIONIEE TIPABIIIO Ha
ClTy4ald OTCYTCTBHSI JJOTOBOPEHHOCTH CTOPOH O MECTe apOMTPayKHOTO pa3OMpaTenbCTBa.
Ero nomxen onpenenuts cocTaB apOUTpaxka, MpUHUMAas BO BHUMaHUE OOCTOSITEIILCTBA
nena, BKIrodas pakrop yao0cTBa it CTOPOH.

Tak, mo ogHOMy M3 Aen 00€ CIOpPSIIME CTOPOHBI, 3aKJFOYMBIIKE OTOBOPKY O
nepenade criopa Ha paspernienre B Kazaxcranckuii MexxayHaponHbii ApOuTpak, ObU!
pacriosiokeHsl B . Actana. [Ipu 5ToMm B apOUTpakHOIM OTOBOPKE CTOPOHBI HE OTPEICITIN
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MECTO apOUTPaKHOTO pazduparenbcTBa. B kauectBe Eaunommanoro apoutpa cropoHaMu
ObUT U30paH apOUTpP, OCTOSIHHO MPOXKUBAIOIIMK B T. ActaHa. C y4eToM 0OCTOSITEbCTB
nena, BKIrodas (aktop ynoOcTBa AJisl CTOPOH, EMMHOMMYHBIN apOUTp omnpeneivi T.
AcTtaHa B KaueCcTBe MeCTa apOUTPasKHOTO Pa30MpaTeIbCTBa.

Cratps 22 3akoHa 00 apOHUTpake b YaCTUUHO coOTBETCTBYET CT. 20 Tumosoro
3akoHa FOHCUTPAJI «O mexmyHapoIHOM TOProBoM apOuTpaxe» (nanee — TUIOBOR
3akoH FOHCUTPAJI) , koTopas riiacur:

«1) CTOpOHBI MOTYT IO CBOEMY YCMOTPEHHUIO JIOTOBOPUTKLCS O MECTE apOuTpaxa. B
OTCYTCTBHE TakoW JOrOBOPEHHOCTH MECTO apOUTpaka OIpeiessieTcs apOUTPaKHbIM
CY/IOM C YYETOM OOCTOSTENHCTB Jiefia, BKITI0Yast pakTop y100CTBa AJIsl CTOPOH.

2) HecmoTpst Ha ToJIOKEHHS MyHKTa | HACTOSIIEH CTaTbu, apOMTPaXKHBIA Cy/T
MOJKET, €CJI CTOPOHBI HE IOTOBOPMIIMCH 00 MHOM, COOpaThCs B JIFOOOM MECTE, KOTOPOE OH
CUMTACT HAUIOKAUMM ISl TIPOBEJACHUS KOHCYJBTAMA MEKIYy €ro YieHaMH,
3aCITyIIMBAaHUsI CBUIETENIEH, SKCIEPTOB MM CTOPOH JIMOO JJIs1 OCMOTpa TOBAPOB, IPYToro
UMYIIIECTBA UJIH JIOKYMEHTOBY.

Heno B ToM, uyto cT. 22 3akoHa 00 apOWTpake HE COJCP)KUT IMPaBUIIa,
3aKperieHHOro B noAmyHkTe 2) cT. 20 Tunosoro 3akona FOHCUTPAJL

[ousitue «mecto apoutpaxa» B TuroBom 3akone FOHCUTPAJI u BnpaBe MHOTHX
COBPEMEHHBIX PA3BUTBIX TOCYIAPCTB SIBISIETCS FOPUIMYECKOM (PUKLMEN, KOoTopas
NpU3BaHa TPUBS3BIBATH IOPUIAMYECKH TPETEHCKOE Pa3OMpaTeNIbCTBO K IPABOMOPSIKY
KOHKpeTHOM cTpansl (lex arbitri) .

[IpaBoBegaMu, 3aHUMAIOIIMMIKCS BONPOCAMH TPETEHCKOTO0 pazOUpaTesbCTBa,
HEOHOKPATHO MOYEPKUBAIIOCH, YTO MECTO apOUTpaka U MECTO MPOBEACHUS 3aCEIAHUS
apOuTpaxa He OJTHO U TO JKe. ITO e KacaeTcsl U MeCTa MPHUHSATHUS PEeLIeHHs apOuTpaxa .
Kpome Toro, mecto apOuTpaskHOro pa3doMpaTesIbcTBa U MECTO HaXOXKACHUSI TIOCTOSTHHO
JICUCTBYIOIIIETO apOUTpaka MOTYT Pa3INuaThCsl.

[ToMumMO TIOHSTHST «MECTO apOUTPa)KHOTO pa3dupaTe’bCTBa», B 3akoHE 00
apOUTpaXKe MCIIONB3YIOTCS TIOHATHS «MECTO 3ace/laHus apOuTpaxka» (CT. cT. 26, 29, 36) u
«MecTo mpoBefieHus 3aceqanusy (cT. 32). IlomaraeM, 4To MOHATHS «MECTO 3acelaHUs
apOUTpaka» U «MECTO MPOBEICHUS 3aceaHusD»» 0003HAYaOT OJJHO M TO K€, & UIMEHHO,
MECTO MPOBEICHUS 3aCEAaHUI COCTaBa apOUTpaXxka.

Bmecte ¢ TeM, TIOHSTHST «MECTO 3acellaHusi apOUTpaXka» U «MECTO TPOBEICHUS
3ace/laHvs») HE PABHO3HAYHBI TOHSTHIO «MECTO apOUTPa)KHOTO pPa30HpaTEbLCTBA,
MIOCKOJIbKY TIOCTIEZIHEE HE TOJIBKO OTPEAENISET MECTO TPOBE/ICHUS 3aceAaHui, HO UMEET
MPaBOBOE 3HAYCHHE U B MHBIX CITyJasix:

1) cornacho 1. 3 c1. 32 3akoHa 00 apOUTpa)ke Mpu MPOBEICHUN APOUTPAKHOTO
3aceaHysl WK €ro 9acTh C UCIIOJb30BaHMEM BUICOKOH(EPEHIICBSA3N M MHBIX MPOTPaMM,
TEXHUYECKUX CPEJICTB, MECTOM TPOBENICHUS 3aCeaHusl, BBIHECCHUSI PEIICHHS SBIISICTCSI
MECTO apOUTPaKHOTO Pa30MPATEIILCTBA, ONPECISIEMOE B COOTBETCTBUH CO CT. 22 3aKOHa
00 apOuTpaxe;
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2) myHKTOM 3 CT. 45 3akoHa 00 apOuTpaxe MpeayCMOTPEHO, YTO apOUTpasKHOE
pEIICHUE CUUTAETCS MPUHSTHIM B MECTE apOUTPaKHOTO pa3dMpaTebCTBA U BCTYIACT B
CHUJIYy B JIeHb, KOTJIa OHO TMOAIMCAaHO apOUTpoM (apOuTpamm).

CoOTBETCTBEHHO, MECTO apOMTPAKHOTO Pa3OUPATENILCTBA OXBATHIBAET KaK MECTO
MPOBE/ICHNUS 3aCeIaHui apOUTpaXka, TaK MU MECTO BHIHECEHHS PELIICHHS.

Crnenyer otMeTuTh, 4TO B 3aKoHOAatenbcTBE PK Taxke mpumeHsiercst moHsithe
«MECTO paccMOTpeHus criopay (cM. ot 2) 1. 1 ¢1. 41 3akona 00 apbutpaske, 1. 1 cT. 253
ITIK, momm. 1) m. 2 ct. 464 I'TIK, . 1 cr. 503 I'TIK). B TO e BpeMs moJyiaraem, 4To
NPUMEHUTENBHO K apOUTpaXKHOMY pPa3OMpaTeNIbCTBY IMOHSATHE «MECTO PACCMOTPEHUS
CMOpa» PaBHO3HAYHO MOHSTHIO «MECTO apOUTPAsKHOTO Pa30OMPATEIILCTBAY .

MecTo apOUTpaXHOTO PazOUPATENbCTBA BIMSET TAKKE HA BOMPOCHI 0OECTICUCHUS]
HCKa, PacCMaTpUBAEMOI0 B apOUTpake, MOCKOJIbKY COMIacHO M. 2 cT. 39 3akoHa 00
apOuTpake 3asBIeHUE 00 0OECTICUeHUH HCKa, pPAacCCMaTpUBAEMOTO B apOUTpaXke, MOIaeTCst
CTOPOHOM B CyJ] IO MECTY OCYILECTBIICHUS] apOUTPAKHOTO pa30HpaTeNbCTBa UM MECTY
HAXOXKJICHUST MMYILECTBA, B OTHOIIEHUM KOTOPOTO MOTYT OBITh  IPUHSTHI
00ecrneYnTEIbHBIE MEPBI.

Mecto apOuTpa)kHOro paszouparenbCTBa BIMSECT HA TPABOBOM  PEKUM
MPUHYAUTETBHOTO UCTIOJHEHUS apOUTPaKHBIX pellieHuil. Tak, B COOTBETCTBHH ¢ 1I. 1 CT.
253 I'TIK cyn, B KOTOPBI CTOpOHA apOUTPaKHOTO pa3dUpaTebCcTBa (B3bICKATENb) MOMKET
00paTUTBLCS C 3asBJIICHUEM O MPUHYAWUTEIBHOM HCIIOJHEHUU apOMTPaKHOTIO PEIICHHUS,
OIPEIEIISIETCS. MECTOM PacCMOTPEHMSI CIIopa MO0 MECTOM JKUTEJIbCTBA JOJDKHUKA WITH
MECTOM HaXOXKIECHHs OpraHa IOpUIMYECKOrO JIMLA, €CU MECTO JKUTEIbCTBA UM MECTO
HAXOXKJICHUS HEM3BECTHO, TO MECTOM HAXO>K/ICHHS MMYIIIECTBA IOJDKHUKA. AHAIOTUIHBIE
MpaBUjIa MPEAYCMOTPEHBI U JUIS IPUHYIUTEIFHOTO UCTIOHEHUST apOUTPaKHBIX PEIICHUI
MHOCTpaHHbIX apoutpaxei (1. 1 ct. 503 I'TIK).

Kpome TOro, Mecro BbIHECEHHUSI PELICHHS U MECTO MPOBENEHUS apOMTPaXHOTO
pa3dupaTeIIbCTBA MOTYT ONPEACIISITh OOCTOSATEIILCTBA, KOTOPBIC B COOTBETCTBHH CO CT. 255
ITIK sBISAOTCS OCHOBaHUSIMM JUII OTKa3a B IIPUHYJIUTEIIBHOM  HWCIOJHEHUHU
apoutpaxkHoro pemienusi. Tak, cormacHo moamn. 1) m. 1 cr. 255 ITIK cyn BeIHOCHT
ompenienieHne 00 OTKa3e B BbIJay€ MWCIOMHUTENHHOTO JIMCTA HA TMPUHYAWTEIBHOE
WCTIOJIHEHNE apOUTPaKHOTO PEIISHHS, €CIIM CTOPOHA, MMPOTUB KOTOPOM OBLIO MPHHSTO
apOuTpaXXHOE pelieHe, IPEJICTaBUT B Cy/[I JOKA3aTeNIbCTBA, TOMUMO IPOYEro, TOro, 4ro:

1) cocraB apOuTpaka WM apOUTpaKHas TMpPOIEIypa pazOoUpaTesibcTBa HE
COOTBETCTBOBAJIM ~ COTJIALIEHHIO CTOPOH WM TP  OTCYTCTBUM TAaKOBOTO  HE
COOTBETCTBOBAJIM 3aKOHAM CTPAHBI, TJI€ MPOBEJICHO apOUTPaKHOE Pa3OUpPaTEIbCTBRO;

2) pellieHure e1lie He CTaIo 00s13aTeNbHBIM JJIs1 CTOPOH WJITH OBLII0 OTMEHEHO, HJTH €70
UCTIOJTHEHNE OBLIO TIPHOCTAHOBJIEHO CYJIOM CTPaHbI, B COOTBETCTBUH C 3aKOHOM KOTOPOM
OHO OBLJIO BBIHECEHO.

Baxnoe mnporeccyaqbHoe 3HaYeHHE MECTO apOMTPaKHOrO pa3OuparesibcTBa
MpUoOpeTaeT B ciydae OTMEHbI apoutpakHoro pernenust. Cormacuo m. 2 ct. 464 I'TIK
XOJaTaiicTBO 00 OTMEHE apOUTPa’KHOTO PEIICHHUST TOJAETCSl B COOTBETCTBYIOIIMMA CY/T
anesusIMoHHON nHcTaHmK PecryOnvku Kazaxcran:
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1) mo mecty paccMOTpeHHs cHopa apOUTpaxKeM, €Cli apOUTPaKHOE pelIeHHe
npuHsTO Ha TeppuTopun Pecnyomiku Kazaxcran;

2) N0 MECTy HaxXOXKICHUS TMOCTOSHHO JEWCTBYIOIIErO apOUTpaxka, eciu
apOUTpaKHOE pEIIeHUE MPUHATO MO 3akoHy PecryOmuku KazaxcraH B MHOCTpaHHOM
rOCyJIapCTBE;

3) o MecTy oOpa3oBaHus apouTpaka B PecrryOrmke Kazaxcran, ecim apOuTpakHOe
peleHre MpuHsITo 1o 3akoHy Pecrryonuku Kazaxctan B MTHOCTpaHHOM rocyiapcTBe.

Mecto apOUTpaKHOTO pa30MpaTENbCTBa TAKKE MMEET BAXKHOE 3HAYEHHE IIPU
PEILIEHUU BOMpoca O JEUCTBUTEILHOCTU apOUTPA’KHOTO COTJIAIICHUS TIPU OTCYTCTBUU
yKa3aHUs CTOPOH Ha MPUMEHUMOE IPABO B OTHOILICHUH apOUTPAKHOTO COTJIAIICHHUSI.

Tak, B COOTBETCTBUHM C YacTbio BTOpod moxamyHkra 1) m. 1 cr. 57 3akona 06
apOUTpake CyJ OTKa3bIBA€T B MpHU3HAHMU U (WIM) MPUBEICHUM B HCIIOJHEHUE
apOUTPaKHOTO PEIICHHsI HE3aBUCUMO OT TOTO, B KaKOW CTpaHEe OHO OBLIO BBIHECEHO, T10
CJIEYIOIIMM OCHOBAHUSIM, €CJIM: CTOPOHA, IPOTUB KOTOPOM OBLIO MPUHATO apOUTpaKHOE
pelieHye, MPEACTaBUT B Cy[ JOKAa3arelbcTBA TOrO, YTO apOUTPa)KHOE COTIJIAIlEHHe
HEJICUCTBUTEINILHO IO 3aKOHAM TOCYAApCTBa, KOTOPbIM CTOPOHBI €r0 MOAYMHUIIN, a TIPH
OTCYTCTBUHM TAaKOTO YKAa3aHUS — TIO 3aKOHY CTpaHbl, TJ€ peIIeHHEe ObUIO0 BBIHECEHO.
CornacHo 1. 3 cT. 45 3akoHa 00 apOuTpaxe apOUTPaKHOE PEIICHUE CUATAETCS IPHUHATHIM
B MeCTe apOUTPa)KHOTO Pa30MpaTenbCTBA.

4. MamepuanvHble cpoku

4.1. Cpox Oeticmeust apoumpasicHo20 conauieHus

Kak mnpaBuno, 3akimoyas apOUTpa)kHOE COTJIAIIEHHE, CTOPOHBI HE OTOBapUBAIOT
cpok ero nevictBus. [ToaTomy, Kak mpaBuiio, apOUTpaskHOE COTTIAIICHUE JEUCTBYET BECh
NIEPUOJT CYILIECTBOBAHMS CIIOPOB, BBITEKAIOIINMX U3 MPABOOTHOIIEHUI CTOPOH OCHOBHOTI'O
noroBopa. [Ipu 3ToM BaxkHOE 3HaUE€HHE UIMEET aBTOHOMHOCTb apOUTPasKHOTO COTIAIIEHHS,
T.€. €r0 IOpPUIMYECKasi HE3aBUCUMOCTh OT OCHOBHOI'O JIOTOBOPA, B TEKCT KOTOPOTO OHO
BKJIIOYEHO B BUJE apOUTPaXHOW OrOBOPKH (peub MIET O MPUHLMUIE ABTOHOMHOCTH
apOUTPAKHOTO COTJIAIICHHUS).

OTOT NPHUHIMUI SIBIISIETCSI HOBBIM JIJIsT apOMTpayKHOTO 3akoHozarenbctBa PK. B
IOPUANYECKOM TEOPHH T0BOJIBHO TaBHO ObL1a c(hOpMyIIMpOBaHa TOKTPUHA aBTOHOMHOCTH
apOUTpaXHOrO cornamieHus. B OONbIIMHCTBE CTpaH JOKTPMHA aBTOHOMHOCTH
apOUTPAKHOTO COIJIALICHUS IEPBOHAYAIBHO MOSBUIIACH B CYJIEOHOM MPAKTUKE U JIHIIb
MOTOM CTajia HopMoW 3akoHa. Bcenen 3a TumnosbiM 3akonom FOHCUTPAJI nipunimmn
ABTOHOMHOCTH  apOWTPaXHOW OTOBOPKM B  HACTOSINEE BpeMs 3aKpEIUICH B
3aKOHOJIATENIbCTBE MHOTHX CTPaH.

OmHako 3aKOHOAATENHCTBO KazaxcraHa BIUIOTH [0 TPUHATHS W BBEACHUS B
neiicTBre 3aKkoHa 00 apOUTpaxe He COACPXKAIO CHEIUATLHBIX HOPM 00 aBTOHOMHOCTH
apOUTpaKHOW OrOBOPKU. B HacTosiiiiee BpeMsi TIOKTpUHA aBTOHOMHOCTH apOUTPaXKHOTO
COIJIALLIEHUS 3aKperuieHa B MOIMyHKTe 7) cT. 5, a Taroke 1. 1 ¢T. 20 3akoHa 00 apOuTpaxe.
Tak, apOuTparkHOE pPa3OMPaATENBECTBO OCYIIECTBISIETCS C COONIOJCHUEM TPUHIIATIA
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ABTOHOMHOCTH apOUTPaKHOTO COTJIALIECHHS, O3HAYAOIIEH, YTO OTMEHA, U3MEHEHUE WITH
NpU3HAHUE HEJICHCTBUTEIILHON apOMTPaKHOM OTOBOPKU HE MPHUBOIAT K MPEKPAIICHUIO,
U3MECHEHUI0O WJIM  TMPU3HAHUIO  HENCHCTBUTEIBHBIM  OCHOBHOTO  COIVIAILICHUS.
CoOTBETCTBEHHO OTMEHA, U3MEHEHUE WM TPU3HAHUE HE JCUCTBUTEILHBIM OCHOBHOI'O
COTJIallleHUsT He TPHUBOMIT K TMPEKPAILCHUIO, W3MEHEHUIO WM MPU3HAHHIO
HEJICHCTBUTEIILHON apOUTPaKHOW OTOBOPKH.

B cootBerctBuu ¢ m. 1 cr. 20 3akoHa 00 apOuTpaske apOUTpak CaMOCTOSTEITLHO
pelaeT BONpPOC O HAJMYMUA WM OTCYTCTBUM Y HETO TMOJHOMOYMN (FOPUCIMKIIK)
paccMaTtpuBaTh epeJaHHbIN Ha €ro pa3pelieHue Criop, B TOM YKCIIE B CITy4asx, KOria OHa
U3 CTOPOH BO3paXaeT IMPOTUB AapOUTPAKHOIO pazdUpaTeNbcTBA IO  IPUYMHE
HE/ICUCTBUTEIILHOCTH  apOUTpakHOrO corjiamieHust. Jlnst 3toll menmu  apOuTpaskHas
OTOBOPKA, SIBIIFOIIASICS YaCThIO IOTOBOPA, TOJIKYETCS KaK COTTIallleHHe, HE 3aBUCSIIEE OT
JPYTUX YCIOBUH OroBopa. BeiHeceHne apOuTpakeM peleHus O HeeUCTBUTEILHOCTH
JIOrOBOpA HE BJIEYET 3a COO0M HEACHCTBUTENBHOCTH apOUTPa’KHOM OTrOBOPKHU.

Bomnpoc o npu3HaHuM HeAEHCTBUTEIBHOCTH apOUTPAXKHOTO COTJIAIICHUS B CITy4ae
NpU3HAHUS  HENCHCTBUTEILHBIM  OCHOBHOTO KOHTPAaKTa pEIIaeTcs OJHO3HAYHO:
HEJICUCTBUTENHLHOCTH apOUTPaKHOTO COTTIAIICHHs TAaKOe TIPH3HAHKE He BiieyeT. ClioxHee
00CTOMT JIeJI0 ¢ Tepeaaueii mpaBa TpeOoBaHus 1Mo JOroBopy (lieccust). Biever mu Takast
nepeaaya 3a co0o0i U repexo/ mpapa 1o apouTpakHoi oroBopke? Jlonroe Bpems cyneoHas
npakThka B KazaxcraHe ObUla JOCTaTOYHO MPOTHUBOPEUMBOM IO JITAHHOMY BOIIPOCY
HECMOTpS Ha TO, YTO B IOKTPUHE TPAXKIAHCKOT0 U apOUTPaKHOTO TIpaBa 3TOT BOMPOC HAMU
OBbLT IOBOJILHO JIETAILHO apTYMEHTHUPOBAH .

[TpumeuaTenbHO, YTO TIpH OOCY>KAeHNM MpoekTa HopMaTHBHOTO MOCTaHOBICHUS
BepxoBnoro Cyma Ham yAanoch 3TOT MOAXOA 3aKPENUTh U B caMoM HopmaTtuBHOM
MIOCTAHOBJICHUM, T1. 16 KOTOPOTO TENEPh IJIacHuT:

«B coorBerctBum ¢ myHktoM 1 cratem 339 I'K mpaBo (TpeGoBaHue),
NPUHAJJISKAINEE KPEAUTOPY Ha OCHOBAHMU 00S3aTEIbCTBA, MOXKET OBITh TEPEIaHO UM
JpyroMy JIHMIly 1O crenke (YCTymnKa TpeOOBaHWs) WM TEPEeUTH K JPYroMy JIMIYy Ha
OCHOBAHHMHU 3aKOHOAATENBHOTO akTa. [Ipu omeHke o0bema mpaB KpeIuTopa, mepeiaHHbIX
JIPYTOMY JIMILY, CJIEAYET PyKOBOJICTBOBAThCA MONM0KEHUAMU cTaTtbu 341 'K,

Cormacno cratee 341 I'K, ecnmnm MHOE HE MPETYCMOTPEHO 3aKOHONATEIILHBIMHU
aKTaMu WM JIOTOBOPOM, TPaBO TIEPBOHAYATIBHOTO KPEIUTOPA TMEPEXOTUT K HOBOMY
KpPEIUTOPY B TOM OOBEME M Ha TEX YCJOBHSIX, KOTOPHIE CYIIECTBOBAIM K MOMEHTY
nepexo/ia npasa. B 4acTHOCTH, K HOBOMY KPEIUTOPY TIEPEXOIAT MPaBa, 00ECIIeUNBAIOIINE
MCTIOJTHEHNE 00s3aTeNIbCTBA, a TAKKE JPYTrUe CBSI3aHHBIE ¢ TPEOOBAaHMEM IpaBa, B TOM
YKCJIe IPABO Ha HEMOIy4YEHHOE BO3HArPaXKaeHUe (MHTEPEC).

B 51011 cBs13u apOuTpakHasi OroBopKa, IperyCMOTpPEeHHAasI B MIMCbMEHHOM JIOTOBOPE
MEXTy TIEpBOHAYATLHBIM KPEAUTOPOM H 3aEMITIUKOM, SIBJISIETCS YaCThEO 3TOTO JJOTOBOPa U
00513aTEILCTBOM, TIOJICIKAIIAM HCTIOJHEHUIO CTOPOHAMM, YTO JaeT MPaBO CTOPOHE B
Cllyyae BOZHMKHOBEHHS CIOpa OOpaTUTHCS C MCKOM B apoutpax. VCKimroueHus: MOTyT
ObITh, KOT/Ia B JIOTOBOPE IIECCHMM CTOPOHBI TMPETyCMOTPETN OTOBOPKH, M3 KOTOPBIX
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CIIEIyeT, YTO paHee COIJIACOBAHHOE B JIOTOBOpPE YCIOBHE 00 apOMTpakKHOM OrOBOpKE
CTOPOHBI PEIIMIIN UCKITIOUUTH.

4.2. Ympama cunvl apoumpasicrhozo coanauieus

Hanbonee pacnpocTpaHEeHHBIMM YaCTHBIMU CIy4asiMH, KOrja apOUTpaXHOE
COIJIAIICHUE YTPAuMBacT CUIIy, SBJSIIOTCA CJIydad MCTEUYECHUs] CpOKa JICHCTBUS
apOUTPaKHOTO COaIIeHUs1 (€CM CTOPOHBI MPEAYCMOTPENIM TakOW CPOK), a TaKKe
HACTYIUICHHE OTMEHHUTEIIFHOTO YCIOBUS (€Ciu apOMTpaKHOE COTJIAIICHHE ObLIO
3aKJIIOUEHO KaK CJIeJIKa MOJi OTMEHUTEIbHBIM yciioBreM). [Ipu 3ToM B cuily mpuHIIMIA
ABTOHOMHOCTH apOUTPAYKHOTO COTJIAIIEHWsS OTMEHA, M3MEHEHWE WM TpU3HAHUE
HEJICHCTBUTENLHBIM OCHOBHOTO COTJIAILICHUSI HE IPUBOJT K MPEKPAIIEHUIO, N3MEHEHHIO
WY TIPU3HAHUIO HEJICWCTBUTEITHHOM apOUTPasKHON OTOBOPKH.

ApOUTpaXHOE COIJIAIlIEHUE TaKXKe YTpauuMBaeT CWIIy MpH Iepeade cropa B
TOCY/IapCTBEHHBI Cy/, €CJM HU OJHAa W3 CTOPOH HE 3adBISIET CAMOCTOSITENBHBIX
BO3PaKEHUI ITPOTHUB 3TOTO .

WuTepeceH MMEBIIMIA MECTO B Ka3aXCTAaHCKUM CyIeOHOM MPaKTHKE CIydail, Koraa
CTOpOHA yTpaTwuja MpaBO Ha OOpaleHue B apOUTPa)Kk B COOTBETCTBUM C YCIIOBUSIMU
apOUTPa)KHOM OTOBOPKH, a apOUTpax, COOTBETCTBEHHO, HE WMMeEN IpaBa BBIHOCHUTH
pELLEHNS T10 CIOpY.

Onpenenenvem CyneOHOM KOJUIETMU TIO TPAXTAHCKUM JiesiaM  AJIMaTHHCKOTO
ropojickoro cyzaa ot 7 maprta 2018 rona Ne 2A-1499/2018 mo rpak1aHckoMy JIEITy 110 UCKY
000 «I» x AO «K» 0 B3bICKAaHMH CYMMBbI, MOCTYIUBIIEMY IO YAaCTHOM >Kayio0e
orBeturka Ha Omnpeneneare CMOC r. Anmatel oT 24 suBaps 2018 roma ykazaHHOe
Onpenenenue, a Takke apoOUTpaykHOE perienne MexayHapoaHoro apoutpaxa «IUSy» no
nery Ne328-TC ot 23 nosiOpst 2017 rona o ucky OO0 «/I» k AO «K» 0 B3bIcCKaHUU
CYMMBbI ObUTA OTMEHEHBI.

Komnerueit Obuto yCTaHOBJIEHO, YTO HAa MOMEHT OOpaiieHusi B apOUTpax u
paccMOTpeHusi B Jeia B apOuTpake, y apOWTpaka OTCYTCTBOBAIM IOJTHOMOYMS
paccMaTpuBarh jAeno. Tak, myHkroM 9.1 pasmena «OOmwe ycloBUS W TIOJOKCHHUSD)
KoHTpakToB Ha 3aKyTIKy MPEyCMOTPEHO, YTO «BCE CIIOPHI U PA3HOTJIACHS, BOSHUKAIOIIIHE
B TIPOIIECCE UCIOJIHEHMS, W3MEHEHUs, pacTopskeHusi Hacrosiero KonTpakra,
pEryJIMpyroTCs IMyTeM mneperoBopoB». llyHkrom 9.2. mpemycmMOTpeHo, 4TO, €Clii B
pe3yibrate Takux rneperoBopos Ilokymnarens v [TocTaBiyk He MOTYT pa3pelmTh CIOp MO
Kontpakry, mobas U3 CTOPOH MOXKET B IMCbMEHHOM BUJIE TIOTPEOOBATH PEIICHHS STOTO
Bompoca B TeueHne 21 pabodero THS ¢ MOMEHTa Hauyajia JWCIyTa, B Cly4dae C
nocraBimikoM u3 Poccuiickor @Denepaimu, MNOCPEACTBOM MEpeNadyd Cropa Ha
paccMoTpenre B MexmyHapoanbii apoutpax «IUS» ¢ coctaBoM U3 Tpex apOUTPOB U
MECTOM IpoBeJieHus1 apouTpaxa B r. Cankt-IletepOypr.

N3 marepuanoB nena KOJUIETHUS YCMarpvBaeT, YTO CHOP BO3HUK C MOMEHTa
HapYIIEHUsI MPaB CTOPOHBI KOHTPAKTOB, 3TO MPOMU3OILIO, KaK TOJBKO HACTYIWJI CPOK
oru1aTel 1o goroBopam B 2016 oy, HO B JIF0OOM CiTydae J0 aThl MO/Ia4y IPETEH3UH CO
croponbl OO0 «/1» 0129.07.2017 roga. Cpoku O1u1aTsl CO CTOPOHBI 3asIBUTENSI HACTYTIVITA
07.05.2016 roma mo xontpakty Nel(0446; mo koutpakty Nel(0736 cpok HacTymui
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14.07.2016 roga; no xoutpakty Nel0709 — 22.06.2016 rona; no kontpakry Nel(0749 —
05.07.2016 rona; mo koHTpakTy Ne02886 —29.12.2016 rona.

Onnako nck OO0 «/I» ObLT 3asiBlieH B apOUTpaXk Tosibko 25.07.2017 roaa, To ecTh
C MPOITYCKOM CpoKa B 21 paboumx JHsS ¢ MOMEHTa BO3HUKHOBEHHMS CTIOpa (JIUCITyTa).

BoiBo cynia mepBoi MHCTaHIIMK O TOM, YTO apOUTpasKHasi OrOBOPKa JCHUCTBYET,
HUKaK He npotuBopednT JoBojaM AQO «K», MOCKONBKY 3asBUTENb HE OTPHULIACT, YTO
apOUTpakHAsT OTOBOPKA JICHCTBYET, YCJIOBHUS OOpallieHus B apOUTpak, KOTOPhIE B HEM
peIyCcMOTpPEHbI, He ObuTH coOmo eI, moaToMy OOO «JIy» yTpaTuiio mpaBo 0OpaTuThCs
B apOUTpaX B COOTBETCTBUM C €€ YCIIOBUSIMH, & apOUTPaX HE UMEJT MpaBa BIHOCUTH T10
HEMY pEIlIeHHsI, K TAKOH CIIOp MOXKET OBITh paccMoTpeH 1o oomwmM npasuiam [ TIK PK.

Pemienne apbutpaxka mpotuBopeunt noamyHkram 1) u 4) m. 1 cr. 52 3akoHa 06
apOUTpake: PELIEHUE BBIHECEHO IO BOIPOCY, HE MPETyCMOTPEHHOMY apOMTPaKHBIM
COIJIALIEHUEM U HE TIOATAIAIOIIEMY TIOJT €TO YCIIOBUSL.

4.3. Jlelicmeue apoumpax;cHoeo coenauieHuss npu  OmmeHe apOumpaiCcHo20
peulenus

[Ipy oTMeHe apOUTPa)KHOTO PEIICHHUS MOXKET BO3HUKHYTh BOIPOC O TOM,
MPEKPAIAET JIM B CBSI3H C 3TUM JEUCTBOBATH apOUTPAKHOE COrIallieHue?

[Tynxkrt 3 ct. 44 yTpartuBiiero cuity 3aKkoHa O TPETEUCKHUX CyJIaX MPeIyCMaTPUBAIL
«B CITy4ae OTMEHBI PELLIEHUsI TPETEUCKOTO Cy/1a JF00asi U3 CTOPOH BIPABE B COOTBETCTBUU
C TPETEHCKUM COIJIAllleHHeM OOpaTUThCS B TpeTelckuil cyn. B ciyuae, ecnu perieHue
TPETENUCKOTr'0 Cy/1a OTMEHEHO NOJTHOCTBIO MJIM YaCTUYHO BCIIEICTBHUE HEJICHUCTBUTEIIBHOCTH
TPETEHCKOr0 COMJIAIIEHUS WM IOTOMY, YTO pEIIEHHE IMPHHATO IO CIOpY, HE
MPEAYCMOTPEHHOMY TPETEHCKUM COTTIAICHUEM MITM HE TTONAAAI0IEMY O] €T0 YCIIOBHH,
100 COAEP)KUT TMOCTAHOBJIEHWE [0 BOMNPOCaM, HE OXBAaThIBAEMbIM TPETEHCKUM
COIVIAIIEHUEM, COOTBETCTBYIOIMI CHOpP JAIBHEHIIEMY PACCMOTPEHHIO B TPETEMCKOM
CyJZI€ HE MTOUIEXKUT.

3aKkoH 00 apOUTpaXKe HE COACPIKUT MOAOOHBIX HOPM O BO3MOXKHOCTH TTIOBTOPHOTO
oOparttieHuss B apOUTpak B Clydae OTMEHBI apOUTPAKHOTO pelieHus cyaoMm. J[aHHbIHM
npoOen Obl1 ucnpaeieH B m. 32 HopmaTtuBHoro nocranoBieHusi Bepxonoro Cyna
PecriyOnmukn Kazaxcran Ne 3 ot 2 nHosiOps 2023 roma «O HEKOTOpBIX BOMpOCAX
MPUMEHEHUSI CyAaMu apOUTPaKHOTO 3aKOHOAATENbCTBa» (danee — HopmarusHoe
niocranoBiienue BC):

«Ecmu apOutpakHoe perieHre OTMEHEHO MO OCHOBAHUSIM, IMPEITyCMOTPEHHBIM
ITYHKTOM 2 CTaThH 52 3aKOHA, a TAKKE B CIy4asiX, €CIIU:

apOUTPaKHOE PELLEHUE COACPIKUT PEIIEHUE 0 BOMPOCY, HE MPETyCMOTPEHHOMY
apOUTPaKHBIM COTJIAIICHUEM;

apOUTPaXKHOE PELIEHUE COJEPXKUT PEIICHHE TIO0 BOTIPOCY, HE MONAAAI0OUIEMY 10T
YCJI0BHS apOUTPA’KHOTO COTJIAIIICHNS;

apOUTpaXHOE pelIeHHe COJACPKUT MOCTAHOBICHUS [0 BOMPOCAM, BBIXOSILMM 3a
npeiestbl apOUTPasKHOTO COTJIAIICHNS;

CHOp HE MOJIBEIOMCTBEH apOUTPAXKY;
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apOUTPa)KHOE COVIAILIEHUE HEIEHCTBUTENBHO 10 3aKOHY, KOTOPOMY CTOPOHBI €r0
NOAYMHWIIM, @ TIPU OTCYTCTBHUM TaKOTO YKa3zaHUsI MO 3aKOHOJATENILCTBY PecryOnmku
KazaxcraH, To cTOpoHa BripaBe 00paTUTLCS B CY/1 IS pa3pelieHus Criopa.

B ocranbHbIX Cllyyasx HE yTpauuBaeTcs MpaBO Ha oOpalleHue B apOuTpax
COTJIACHO 3aKJIFOUEHHOMY MEXy CTOPOHAMH apOUTPAYKHOMY COTJIAIICHHUIO.

Cynam HeoOX0AMMO UMETh B BUY, UTO MPABWIIO, M3JIOKEHHOE B a03alle BTOPOM
nommyHkTa 1) myHnkra 1 craten 52 3akoHa 00 apOUTpake, TIO3BOJISIET COXPAHUTh B CHIIE
apOUTpaXHOE pELICHWE IO BOMPOCaM, KOTOPbIE OXBATBHIBAIOTCS APOUTPAKHBIM
cornamenueM. Ho mpuMeHUTh €ro MOXKHO TOJIBKO B TOM CIydae, eciid apOuTpayKHbIE
PEILLEeHUS 110 STUM BOIPOCAM MOTYT OBITh OTJIEJICHBI OT PELICHHU MO BOIIPOCaM, KOTOPHIE
HE OXBATBHIBAIOTCS apOUTPA’KHBIM COTJIAIIICHUEM).

5. Ilpoueccyanvusvie cpoku

5.1. Hauano apoumpasicro2o pazoupamenbcmea

[IponieccyanbHble CpOKM B apOUTPaKHOM DPa30OMpATENIbCTBE MOTYT OBbITh TECHO
CBSI3aHbl C MAaTepUAJbHBIMUA CpPOKAMH, NPEXKIE BCEro TaKMMU KaK CPOKU 3alllUThI
TPOKAAHCKUX TIpaB, KOTOPbIE TMPEACTABISIIOT COOOM CpOKH, TMPeIOCTaBICHHBIE
yIIPAaBOMOUEHHOMY JIMIYy JUIS OOpailieHusi B cya (apOUTpaxk) 3a 3alMTOd CBOMX
HapyIIEHHbIX MpaB. MHaue uX B TIpaKIaHCKOM IpaBe Ha3bIBAIOT «CPOKH HCKOBOM
JTABHOCTID) .

HckoBas ~ NaBHOCTh  SIBISIETCA  TIPXKIAHCKO-TIPABOBBIM ~ MHCTHUTYTOM,
OIPEAEIISIOIMM CPOKH IS 3aIMThI HAPYILIEHHOTO MarepualibHOro pasa. [1oj nckoBoit
JTABHOCTHIO TIOHUMAETCSI CPOK IS CyIeOHOM 3allMThl HapyIIieHHOTo mpasa. [lox cpokom
3alUThl HAPYIIEHHOTO MpaBa MOHUMAETCS CPOK, B TEUEHHE KOTOPOro JIMIIO, MPaBO
KOTOPOTO HApYIIIEHO, MOXKET TpeOOBaTh MPUHYIAUTEILHOTO OCYIIECTBICHUS 3alllUTHI
cBoero mpasa. [T0CKOJIbKY OCHOBHBIM CPEACTBOM 3alUTHI HAPYILIEHHOTO TPa’kKAaHCKOIO
MpaBa SBJSIETCS yJIOBJIETBOPEHUE MCKA, TO YKA3aHHBIA CPOK U TOJY4YWT Ha3BaHUE CPOK
HMCKOBOH JaBHOCTH .

B cootBerctBum c 1. 1 ct. 183 I'paxknanckoro koaekca PK TeueHre cpoka nckoBOM
JTABHOCTY TIPEPHIBACTCS PEIBSIBICHUEM UCKA B YCTAHOBIIEHHOM TOPSIIKE, 3aKITFOUYEHUEM
CTOpOHAMH JIOTOBOPA O MEAMAIINH, & TAKKE COBEPIIICHUEM O0sI3aHHBIM JIUIIOM JICUCTBUH,
CBUJIETENILCTBYIOIIMX O MPU3HAHMM JI0Jra WM MHOM 00si3aHHOCTH. [IpaBuiio o nepepbise
TEYEHHUS] CPOKA UCKOBOM JJABHOCTH MPUMEHSIETCS U TIPH MPEbsBICHUN UCKA B apOUTpaK.
OpHako npu Mojavye Ucka B apOUTpak BKHOE 3HAUEHHE MPHOOpETaeT BONPOC Hayala
apOUTpaXHOTO pa30upaTeNibcTBa, IOCKOJIbKY OH IO-pa3HOMY ONpeAessercss B
3aBUCUMOCTH OT TOT0, KaKOW apOMTpaXk paCCMaTPUBALCT CIIOP — MOCTOSIHHO JICUCTBY IO
wm ad hoc. Kpome Toro, B pa3miiHbIX FOPUCTUKITHSIX MOMEHT Hadasia TOXKE OTMPEIeNIseTCs
MO-Pa3HOMY.

B mexmayHapomHOM MpakTUKE TPaJULMOHHO CIOKWINCH JBE 0a30Bble MOAEIU
HAYaJILHOTO 3Tara apOuTpaskHOro pazouparenbcTBa. Kak ormedaer M.IO. CaBpaHckuid,
M0 ONHOW W3 HUX B apOUTpaX W3HAYAILHO MPEICTABISICTCS HCKOBOE 3asBJICHUE C
pa3BEPHYTHIM M3JIOKEHUEM TO3UIIMU UCTIIA C MPUIOKEHUEM BCEX JOKA3aTeNbCTB (TaKas
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mporieAypHasi 0OCOOCHHOCTh XapaKTepHa s CyJOB M apOuTpaxeid B Poccry M MHBIX
crpanax CHI'). Bropas mozenb (mpuHsTas B 3aMaiHbIX CTpaHax) Mpeoiaract nojaaqy
JIMIIIb KPaTKOTO 3asBieHUs (YBEIOMJICHHSI WM IMPOCKObI 00 apOuTpake), B KOTOPOM
COZIEPKUTCS TE3UCHOE M3JI0XKEHHE TIO3UIIMHY UCTIIA O CYIIECTBY, €0 HCKOBbIE TPEOOBAHUS
U TPEVIOKEHHS M0 OpraHu3aliu pazoupatenbcTBa. OTBETUMK B CBOEM  OT3BIBE
aHAJIOTMYHBIM 00pa3oM (POPMHUPYET CBOH TOSICHEHUSI U BO3PAKEHHUS .

B Kazaxcrane 3akoHOaTeNBHO 3aKpETUICHa MepBast MOJIETb, CBSI3bIBAIOIIIAS HAYAJIO
apOUTPaKHOTO pa3zdoUpaTeNibcTBa € TMOAAYeld HMCKOBOTO 3asBJICHUSI M BBIHECEHHUEM
MOCTOSIHHO JICHUCTBYIOIIUM apOUTpaKeM ONpeNieNieHHss O BO30YKICHUN apOUTPaXKHOTO
pazouparenbcTBa. Tak, cornacHo 1. 1 cr. 26 3akoHa 00 apOuTpaxke, €Cid MHOE HE
MPETyCMOTPEHO COTJIAIIIEHNEM CTOPOH WM PErJlaMEeHTOM, apOUTpaX, MPUHSB HCKOBOE
3asBJICHUE, B TCUCHHUE JICCATH KaJICHIAPHBIX THEH BEIHOCHUT OIIPEICIICHUE O BO30YKICHUN
apOUTPaYKHOTO Pa3dMpaTeNIbcTBA B COOTBETCTBUU C PEIJIAMEHTOM apOuTpaka WIN
NpaBUJiaMd, COIJIACOBAaHHBIMM CTOPOHAMM, U3BEIIACT CTOPOHBI O MECTe €ro
PAcCMOTpEHUs, TpeJyIaracT OTBETYMKY MPEACTABUTh MUCHMEHHBIN OT3bIB HA MCKOBOE
3asiBJICHUE.

[Tyt 1 cr. 26 3akoHa 00 apOuTpake COIACPKUT JTUCIO3UTHBHYIO HOPMY
OTHOCHTEITLHO CPOKa, B TCUCHHE KOTOPOTO IMTOCTOSTHHO JISHCTBYIOITHUI apOUTpasK, IPHUHSB
HCKOBOE 3asIBJICHHE 00s13aH BBIHECTH TaKoe onpezeneHne. CpoK MOXKET ObITh YCTaHOBJIEH
COTIJIAIIICHUEM CTOPOH WJIM PETJIAMEHTOM TOCTOSIHHO JICUCTBYIOIIEro apoutpaxa. Ecmu
MHOE HE MPETyCMOTPEHO COTJIAIIIEHUEM WITH PETJIAMEHTOM, TO apOUTPAK B TEUCHHUE JIECATH
KaJICHIAPHBIX JTHEW JOJDKEH BBIHECTH ONpeNeNieHHe O BO30YKICHUH apOHTPa)KHOTO
pa3ouparenscTBa. Kpome Toro, apobutpaxx HODKEH B COOTBETCTBUU C PETVIAMEHTOM
apOuTpaxa WM TpaBUIaMH, COTIIACOBAHHBIMUA CTOPOHAMH, U3BECTUTH CTOPOHBI O MECTE
PACCMOTPEHUS CTIOPa, a TAKXKE TPEITIOKUTh OTBETYHKY TPEACTABUTE TUCBMEHHBIN OT3hIB
Ha MCKOBOE 3asIBJICHHE.

Mexny TeM, B IOPUAMYECKOM JMTEpPAType OTMEYAJIOCh, YTO B TPETEHCKOM
CYZIONPOM3BOJICTBE TI0/Ia4a HMCKOBOTO 3asiBICHUS HE BCErja O0S3aTeNbHO SIBIISIETCS
HCXOIHOM TOYKOW MPOILECCA, T.K. B OTJIMYME OT TOCYJAPCTBEHHOIO Cya, B TPETEHCKOM
CyZie TpoIeaypbl MOTYT HayaThCs HE C TOJAYd HMCKOBOTO 3asBJCHHA, a C BBIOOpa
CTOPOHAMU TPETEUCKHX CyIEN .

WNupiM 00pazoM ompenensercss MOMEHT Hadalla apOUTPaXKHOTO pa3OupaTenbCTBa
npu apoutpaxe ad hoc. Tak, B cooTBeTcTBUH C TI. 2 CT. 26 3aKoHa 00 apOUTpaxe, eCliu
CTOPOHBI HE JIOTOBOPHIJIMCH 00 MHOM, apOUTpaKHOE Pa3OMpaTeIbCTBO B OTHOIICHUHU
KOHKPETHOTO CIOpa HA4YMHAETCsl B JIeHb, KOTZa MPOCKOa O Tepedade ITOro cropa B
apOuTpax TONydeHa OTBETYMKOM. JTa HOpMa IOJHOCTHIO COOTBETCTBYET THIIOBOMY
3akony FOHCUTPAJI, ct. 21 xoTOpOro npemycMaTpuBacT cieayromee: «Eciau cTOpoHsI
HE JIOTOBOPWIIUCH 00 MHOM, apOUTPayKHOE pa3OUPaTeNTbCTBO B OTHOIICHUH KOHKPETHOTO
Cropa HAUYMHAETCS B JICHB, KOT/Ia IPOCK0a 0 Tiepeiade dTOro Criopa B apOUTpaXx MoTydeHa
OTBETYHKOM).
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5.2. Cpok apbumpadicro2o pazoupamenbcmea

Crarest 35 3akoHa 00 apOuTpake YCTaHABIMBAET CPOKU TMOATOTOBKH JieNia K
apOUTpaXKHOMY pa30MpaTeNbCTBY, PACCMOTPEHUS U paspeleHus cropos. [IpuBenem ee
MOJTHOCTBIO:

«1. TlonroroBka zien K apOUTpaKHOMY pa30MpaTeNbCTBY IOJDKHA OBITH IIPOBEACHA
HE NI03IHEE IATHAIATY KAJICHAAPHBIX THEU CO JHS PUHATHUSA 3asIBIICHUS, €CIIM NHOW CPOK
HE YCTaHOBJIEH PErJIaAMEHTOM HJIH COTIIAIIEHHEM CTOPOH. B MCKITIOUUTENBHBIX CITydasx M0
Jie7iaM O0COOOM CIIOKHOCTH 3TOT CPOK MOXET OBITh MPOJUIEH JO OJHOTO MecCsIia TIo
MOTHBHUPOBAHHOMY OIIPEICICHUIO apOUTpaxa.

2. Cnopbl paccMaTpUBAIOTCSI M pa3pelatoTcs apOUTpakeM B CPOK JI0 ABYX MECSIIIEB
CO JIHS1 OKOHYAHUsI TIOJITOTOBKH JIef1a K apOUTpakKHOMY Pa30MpaTebCTBY, €CIIM HHOW CPOK
HE YCTaHOBJIEH PErIaMEHTOM HJIM COTJIAIEHUEM CTOPOH.

3. YCTaHOBIEHHBIE CPOKM MOTYT OBITh TMPOMJIECHBI apOMTpaKeM, HCXONs W3
CJIO’KHOCTH PacCMaTpUBAEMOTO CIIOpa.

4. Ecm apOuTp HEOOOCHOBAHHO 3a/ICpP)KHMBACT apOUTpaKHOE pazOMpaTeIbCTBO,
CTOPOHBI IMEIOT MPABO XOIaTaiiCTBOBATh 00 €ro OTBOE M HA3HAUEHUH HOBOTO apOUTPay.

Ha nam B3risiz, 9Ta cTarhs MpeacTaBiseT coOOr sIpKUi puMep OeCCMBICIIEHHON
«cyion3anumy apouTpaxkHoro 3akononatensctsa. Hu Turooit 3axkon FOHCUTPAJL, vu
HalMOHAJBHBIE 3aKOHBI 00 apOUTpake APYTUX CTpaH, HA paHee ICHCTBOBABIINE 3aKOHBI
PecriyOmukn  Kazaxcran ot 28 pexabpst 2004 ron «O Ttpereiickux cymgax» u «O
MEKTyHAPOIHOM apOUTpaXke» MOJOOHOM CTaTbU HE COJIEPKaT 32 HEHAJJIOOHOCTBIO.

ApOuTpax OTIHYaeTcs OT Cy/0B TE€M, YTO B apOUTpake HET M HE JIOJDKHO OBITh
TaKHX K€ JKECTKUX CPOKOB, Kak B [ TIK. ApOuTpask MOXKET 1 04eHb OBICTPO PacCCMOTPETH
CHOp, @ MOXKET ¥ OYEHB J0JITO. | TaBHOE — 3TO pa3o0paThes B JIEI€ U BBIHECTH 3aKOHHOE U
000CHOBaHHOE APOUTPAKHOE PEIICHHE, KOTOPOE B MOCICIYIOIMIEM HE MOXET ObITh
MIEPECMOTPEHO TI0 CYIIECTBY HU CYJIOM, HU caMuM apOutpakeM. OKOHYATEIBHOCTh
apOUTPaKHOTO PEIICHUS — OJHO W3 MPEUMYIIECTB apOUTPAXKHOTO Pa3OMpaTEeNILCTBA,
OTJIMYAIOIIHUX €T0 OT TPAKAAHCKOT0 CyI0Npon3BoAcTBa. Kpome Toro, Bompoc o cpokax (3a
WCKJTFOYCHUEM OTICIBHBIX MMIIEPATUBHBIX HOPM, TIPSIMO TIPETyCMOTPEHHBIX 3aKOHOM 00
apOUTpake) BCEr/ia PeaeTcs B peryiaMeHTaX MOCTOSIHHO ISHCTBYIOIIMX apOUTPaXKel i
COTJIAIIICHUEM CTOpPOH. VIMEHHO TOdTOMY BCE HOPMBI JaHHOW CTaTbU SIBIISFOTCS
JICTIO3UTUBHBIMHU.

[Tynkr 1 ct. 35 3akona o0 apbutpaxe simsercss kambkoi m. 1 ct. 164 TTIK.
PazpaboTtunku 3akona 00 apOHWTpake, 3aMMCTBOBAB JAHHYIO HOPMY, HE YWIH DS
0COOEHHOCTEH apOUTPaKHOTO pa3OupatesbcTBa. Bo-miepBhixX, 3akoH 00 apOuTpaxke, B
ommure or ITIK, BooOIIe HE BBIIEISIET TAaKOW CTAaWM, KaK TOATOTOBKA JieNia K
pa30uparenbCTBy. JTa CTAAMsl UMEET OYeHb BAKHOE IMPOLIECCYallbHOE 3HAYEHUE IS
TPaXJAHCKOTO CYAONPOM3BOACTBA M B COOTBETCTBUM C mosokeHusimu 1. 16 TTIK
BKJIFOUYACT B CEOs: BBINMOJHEHUE CYJOM JICHCTBHIA TO TIOATOTOBKE K CyAeOHOMY
pa3OupaTenbCTBY; MPEABAPUTENBLHBIC JEUCTBUS CTOPOH TIO OOMEHY JOKyMEHTaMH, B
YaCTHOCTH, OOMEH WCKOBBIM 3asBJICHUEM M OT3bIBOM Ha HETO; IPOBEICHUE
NpEeIBAPUTEIHHOIO CYACOHOrO 3ace/laHus; MPOBENCHHE NPUMHPHUTEIBHBIX MPOLIEAYP.
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Kpome toro, B coorBerctBum ¢ 1. 1 ct. 73 I'TIK nokazatenscTBa MOTYT MPEICTABISITHCS
CTOPOHAMHU U JIPYTUMU JIMIIAMH, YYaCTBYIOUIMMH B JI€JIE, B Cy/]l MIEPBOM MHCTAHIIUM JIUIIb
Ha CTaJIuM MOJTOTOBKH JieNa K Cy/IcOHOMY pa30upaTebCTBY, 3a UCKIIOUECHUEM CITy4aeB,
NepEeUYKCIICHHBIX B YKa3aHHOM CTaThe.

Crarbs 35 3akoHa 00 apbuTpaske ObuTa BeIpBaHa 3 171aBbl 16 ['TIK n Mexanmaecku
MMITIEMEHTUPOBaHa B 3akoH 00 apOutpake. Ha cramum Tak Ha3bIBaeMOM IMOJTOTOBKH
7iena K apOuTpaKHOMY pa3OMpaTeNbCTBY COCTaB apOMTpaka eIie TOJIbKO (hopMHUpyeTcs, B
TO BpeMsl, KaK B CyJile BCE JICHCTBUS, CBSA3aHHbIE TIOATOTOBKOM JIeNia K pa3OupaTesibCTRYy,
BBITIOJIHAIOTCS YK€ HAa3HAYEHHBIM CYJILEH, KOTOPBIA COBEPILACT Psiji MPOLIECCYaTbHBIX
JICUCTBUM, B TOM YHUCJIE TaKMX, KaK MO XOAATaiiCTBY CTOPOHBI WJM IO COOCTBEHHOM
MHUIMATUBE HAa3HA4aTh SKCIEPTU3Y, a TAKOKe pa3peliaTh BOMPOC O TMPUBJICYCHUH K
YUYaCTHIO B JIENE CIICIIHAJINCTA, TIEPEBOTUMKA; Pa3peliaTh BOMPOC O BHI30BE CBUIICTENCH B
cyZieOHOE 3acelaHue U JIp.

[Ipu apOutpa’kHOM pa3OUpaTENbCTBE yKa3aHHbIE JEUCTBUSL  TIOCTOSHHO
JEUCTBYIOIIMIT ~ apOUTpaX, OKa3blBAIOIIMM  CTOPOHAM  YCIYI'M  TOJBKO 1O
aIMMHUCTPUPOBAHUIO CIIOPA, IPOU3BECTH HE MOXKET. DTO BIPaBE CEIaTh TOJIBKO COCTaB
apOUTpaka WM €IUHOJIMYHBIA apOouTp. B (yHKIMU TMOCTOSHHO JICHCTBYIOIIETO
apOuTpaxa BXOJUT TOJIBKO MPUHATHE NCKOBOTO 3asBIICHNS, HATIPABIICHHUS €70 OTBETUHKY
C IpEATIOKEHNEM c(hOPMHUPOBATH COCTaB apOUTPAXKa.

Kpome Ttoro, apOutpaxHoe pa3OMparesbcTBO BO BCEM MHUPE SBJIAETCS HAMHOIO
Oosiee TMOKOM MpOLIEITYpPOM MO CpPaBHEHHMIO C PACCMOTPEHHEM JieNl B cyne. VMIMeHHO
MO3TOMY Kakue Obl TO HM ObUIO CPOKM IMOJTOTOBKH Jiefla K PaCCMOTPEHHUIO PELLatOTCsI
TOJIBKO COCTABOM apOHTpaXka C y9€TOM MHEHHSI CTIOPSIIMX CTOPOH, ITyTEM COTTIACOBAHMS
CO CTOpOHaMH TpauKa peaCcTaBIeHHUs TOKYMEHTOB, TIPOBEICHNUS CITyIITIAHUA U T.1I.

Bo-BTOpBIX, 3aK0H 00 apOUTpake HE MPETyCMAaTPUBAET TAKOTO MOHSTHUS, KaK «7eja
0c0001 CIIOKHOCTIY. [IpaBHITO 0 TOM, YTO B UCKITFOUMTEIBHBIX CIyJasx I10 JiejaM 0CO00H
CJIOKHOCTH 3TOT CPOK MOXKET OBbITh MPOJIEH JIO0 OHOIO MecsIia M0 MOTUBUPOBAHHOMY
OTIPEIEIICHUIO apOUTpaka, ObLIO TAKKe 3aMMCTBOBAHO M3 yacT BTopoi 11. 1 ct. 164 T'TIK.
[TosTromMy apOuTpaxk caMm pemiaeT, Kakhue HWMEHHO Jiefla SIBIISIOTCS JeTlaMH  0CO0Oi
CIIOKHOCTH.

B cmywasx, Korga MOArOTOBKa Jeia K apOUTpaXHOMY pa3OHpaTesIbCTBY
MIPOBOJIUTCS B CPOK OOJIee MATHAMIATH KATCHIAPHBIX THEH CO JTHS TPUHSTHS 3asIBJICHUS
(ecmu, HampuMmep, perjiiaMeHTOM WM COIVIAlIEHHEM CTOPOH IMPeIyCMOTpeH Oosee
JUTUTENTBHBIA CPOK), MPEAJIOKEHHE BTOPOE BXOIUT B MPOTHBOPEUME C MPEIIOKEHHEM
nepBbIM 11. 1 cT. 35 3akoHa 00 apOuTpake.

[Tynkt 2 cT. 35 3akoHa 00 apOuTpaxe Takxke ObUT HEOOOCHOBAHHO 3aMMCTBOBAH M3
n. 2 cr. 183 I'TIK, npeaycMaTprBarolero, YTo TpakIaHCKUE JIea PacCCMaTpPUBAIOTCS U
pa3periaTcs CyI0M B CPOK JIO JBYX MECSILIEB CO JTHS OKOHYAaHUs MOJATOTOBKH JieNia K
cyneonomy pazbupatenbetBy. Ho, B ommiume ot 1. 2 cr. 183 I'TIK, m. 2 35 3akona 00
apOuTpaxe SBIISIETCS AUCIIO3UTUBHBIM, TIOCKOJIBKY COJEPIKUT (hpasy «eciv MHOM CPOK He
YCTAaHOBJICH PETIaMEHTOM HJIH COTJIAIICHUEM CTOPOHY.
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B ommune ot ITIK, 3akon 00 apOutpake HE MPOBOIUT PA3IMUUN MEXKTY
TEPMUHAMH «PACCMOTPEHUE» M «pa3pelieHre» CIOopa, MOITOMY HX MOXKHO CUUTATh
cuHoHnMamMu. [IyHkT 2 cr. 35 3akoHa 00 apOuTpake CBSI3bIBACT JBYXMECSUHBINA CPOK
pPacCMOTPEHUS Copa apOUTPasKeEM C THEM OKOHYAHUSI TIOITOTOBKHU JieNia K apOUTPaKHOMY
pa3oUpaTeNbCTBY, €CIIM MHOW CPOK HE YCTAHOBJICH PErVIAMEHTOM WM COTJIAllIEHHEM
CTOPOH.

Bwmecre ¢ Tem, pernaMeHTsl MOCTOSIHHO JEUCTBYIOIIMX apOUTpakeil MOI'yT UHBIM
0o0pa3oM oOmpenensiTh CPOK pAcCMOTPEHUsI CIOpa M YCTaHABIMBAaTh HWHYIO €ro
MPOJIOJDKUTENIBHOCTB. Tak, coriacHo cT. 10 ApourpaxkHoro pernamenta KMA npyuaumaet
MepbI K TOMY, YTOOBI pa30upaTesbCTBO Jeia, 0 BOZMOKHOCTH, ObUIO 3aBEPIICHO B CPOK
He Ooyiee TpuaLATH JHEH cO THA OOpa3oBaHMs COCTaBa apOuUTpaka (M30paHus WIH
Ha3HAUEHUS €UHOJIMYHOTO ApOUTpa). B HCKITIOUUTENBHBIX CITydasx 3TOT CPOK MOXKET
ObITh Tipo1yieH 1o periennto [Ipencenarens KMA.

5.3. Cpok 3a56/1eHUs 803paAdHCEHUL NO KOMNEeMeHYUU apoumpaica

B cootserctBuu ¢ 1. 1 1. 20 3akoHa 00 apOuTpaxke apOUTpask CaMOCTOSITEIHHO
pelaeT BONPOC O HAIMYMM WM OTCYTCTBUM y HErO IOJHOMOYMHN (FOPUCIUKLIMM)
paccMaTpuBaTh epeJaHHbII Ha €ro pa3peLeHue CIop, B TOM YHCIIE B CITy4asX, KOria OHa
U3 CTOPOH BO3paKaeT TMPOTUB apOUTPaXKHOrO pazOMpareibCcTBa MO  MPUYMHE
HEJICMCTBUTEIILHOCT  apOUTpayKHOrO cormamieHust. st 3Tol 1enmu  apOuTpakHas
OrOBOPKA, SIBJIFOIIASCS YaCThIO JOTOBOPA, TOJIKYETCS KAK COIVIAILICHUE, HE 3aBUCAIIEE OT
JPYIUX YCIOBUH JoroBopa. BelHeceHne apOuTpakeM pelieHus O HeIeUCTBUTEIbHOCTU
JIOTOBOpA HE BIICUET 3a COO0H HEJICHCTBUTETLHOCTH apOUTPasKHOM OroBOpKH. COrjIacHo I1.
2 cr. 20 3akoHa 00 apOUTpaXke CTOPOHA BIIPABE 3aBUTh 00 OTCYTCTBUM Yy apOUTpaka
MOJTHOMOUMI paccMaTpUBATh MEPEIaHHbIA Ha €ro paspelieHne Crop A0 MPeACTaBICHUS
€10 MIEPBOTO 3a4BJICHUS IO CYILIECTBY CIIOpA.

B sto0li cBsi3u mHTEpeceH citydail 3 npaktiku KMA. Mexay ka3axCTaHCKUM U
MHOCTPAHHBIM FOPUIMYECKUM JIMIIOM ObUTH 3aKITFOYEHbI HECKOJIBKO CaMOCTOSTEIbHBIX
JIOTOBOPOB Ha TOCTaBKY OOOpPY/IOBaHHSI M 3alacHBIX YacTeH, a TakKe MOHTAXKHBIC U
MPOEKTHBIE Pa0OThl B PaMKax IMPOEKTa IO CTPOMTENILCTBY KOMIUIEKCa. B HckoBOM
3asBieHMy McTen yTBepXkaan, 4YTO B KaXIOM W3 CIOPHBIX JOrOBOPOB ObuIa
npeaycMOTpeHa apOuTpakHas oropopka Kazaxcranckoro MexxayHapoaHoro Apourpaxa,
BKJTIOUEHHas1 B TeKCT OOILIMX YCIIOBUH, SIBJISTFOLIUXCS IPUIIOKEHHEM K IOTOBODY.

OTBeT4MK 10 Hayajia MepBOro CIyLIaHWs MOAAT OT3bIB HA HCKOBOE 3asIBIICHHE, B
KOTOpPOM HE BO3paxajl MpoTHB KomreTeHmn KMA, 1, TOMUMO BO3pasKEHUH 10 CYILECTBY
MCKa 10 BCEM CIOPHBIM JIOTOBOPAM, BBIIBUHYJI PsiJl BCTPEUHBIX TPEOOBAHU K HCTILY, B
YACTHOCTH MO YCTPAHEHHIO BBISBICHHBIX AS()EKTOB M 3aBEPIICHUIO MOHTAXHBIX paloT.
CexperapuatoM KMA OTtBeT4rKy OBLIO MPEIIOKEHO B COOTBETCTBHU CO CT. 17 m 21
Pernamenrta ompenenuTts 1IeHY BCTPEUHBIX HMCKOBBIX TPEOOBAaHUM, a TAKKE YIIATHTH
PETUCTPALMOHHBIA U apOUTPaXHBIA COOpPBI TI0 BCTPEUYHOMY HCKOBOMY 3asiBJICHHIO 10
Hayasa CiymaHus no cymectBy. OqHako OTBETYHK MEpeyMal BbIIBUTATh BCTPEUHbBIE
MCKOBBIE TPEOOBaHHUS U MOl U3MEHEHUSI 1 IOTIOJTHEHUSI K OT3bIBY, B KOTOPBIX TAKKE HE
BO3pakall mpoTuB komrereHmr KMA, npuBen nosbiil TeKCT apOUTpakHOW OTOBOPKH, U

Chamber of Arbitrators - Ne 06 (1) siuBaps - utonp 2026 29 .




CYLLIECTBEHHO JIONOJHWJI CBOKO ApIyMEHTALMIO M0 CYIIECTBY MCKA IO BCEM CIIOPHBIM
JIOrOBOpaM.

Bo Bpems mepBoro 3acemanusi apOuTpacka Mo JaHHOMY jeny OTBETYMK Mojal
XopmaraiicTBO 00 OTKa3e B PACCMOTPEHHMM YAacTH HCKOBBIX TpeOOBaHWM MO JBYM
JIOrOBOpaM, B KOTOPBIX, M0 MHEHMIO OTBeTuYMKa, ObLIa MpEexycMOTpeHa apOUTpaKHAs
oroBopka CIETAC ¢ mectom apoutpaxuoro pazouparenbcrsa B T. [lexun, KHP. B cs3u
¢ 3tuM CocTaB apOUTpaxka OTIOKII CyILIaHKE Jefa JUIs Pa3pelieHus] BOIPOCca O HATMYNU
wm orcyrctBu 'y CocraBa apoutpaka KMA mnomHomounii  (FOpPUCIUKIIAK)
paccMatpuBarth CIop MO IaHHOMY JIETTy.

[lo uroram mpoBeneHHs: C Y4acTUEM MpeACTaBUTENeH 00EUX CHOPAIIMX CTOPOH
BTOporo ciymanus Cocras apoutpaka KMA mnipuiiien Kk BEIBOY O HATHYUY TOTHOMOYUIA
(FOpUCIMKIIMK) paccMaTpyBaTh CHOP IO JAHHOMY JeNTy, HCXOJS W3 CIIEMYIOIIUX
00CTOSATEITBCTB.

Cornacuo m. 1 cr. 8 3akoHa 00 apOUTpaXke CHOp MOXKET ObITh Tepe/iaH Ha
paccMOTpeHue apOuTpaka TMpu HAIWYMM  3aKIIFOYEHHOTO MEXIy CTOpOHAMH
apOuTpaxxHoro corsameHus. B coorBerctBun ¢ m. 1 cr. 9 3akoHa o0 apOutpaxke
apOUTPa)KHOE COIVIAlIEHUE 3aKII0YaeTcsi B NHCBMEHHOW (opme. ApOUTpakHOe
COIJIALIEHUE CUATAETCS 3aKJIFOUEHHBIM B MIMCBMEHHOM (POpPME, €CITM OHO COJEPKUTCS B
BUJIE apOUTPaXHOW OrOBOPKM B JIOKYMEHTE, MOINMCAHHOM CTOPOHAMHM, JIMOO
3aKJIFOUEHHBIM ITyTEM OOMEHa MUCbMaMH, TeJlerpaMMami, TefiepoHorpammamu, pakcamu,
AIIEKTPOHHBIMH JIOKYMEHTaMH WM UHBIMU JJOKYMEHTaMH, OTPEISIISIOIMME CYOBEKTOB 1
COIEPKAHUE UX BOJIEU3BSBICHUS. AHAJIOIMYHBIE HOPMBI MIPEIYCMOTPEHBI B 1I. 3 CT. |
Pernamenta KMA.

Cormacho 1. 1 ct. 33 3akona 06 apoutpaxke, 1. 1 ct. 38 Permamenta KMA kaxnas
CTOpOHA JIOJDKHA J0Ka3aTh Te€ OOCTOSATENhCTBA, HA KOTOpPHIE OHA CChUIAETCS KAaK Ha
00OCHOBaHME CBOMX TpeOOBaHWMII W BO3paKeHUH. ApOWUTp BIIpaBe, €CIM COUTET
Hpe/ICTaBIeHHbIE JOKa3aTeIbCTBA HEAOCTATOYHBIMU, TIPEIOAKUTH CTOPOHAM IIPEJICTABUTh
JIOTIOJTHUTEIIbHBIE JOKA3aTENbCTBA.

ITo 3ampocy CocrtaBa apOutpaka B OterunkoMm Cekperapuar KMA Obun
MPE/ACTABIIEHbl OPUTHMHAJIBI BCEX JOIOBOPOB M OOLIMX YCIOBHM, C KOTOpbIMU McTel Tak
K€ MMENl BO3MOXHOCTh O3HAKOMHTHCS. YKa3aHHBIE JTIOKYMEHTbI OBbLIM HCCIIEOBaHbI
CocTtaBoM apOuTpaxa, KOTOpPBII YCTAaHOBWII, YTO TNpezcTaBieHHble OTBETYMKOM KOIUH
BBIIIECTIEPEUNCIICHHBIX JIOKYMEHTOB COOTBETCTBYIOT OpWUTMHATaM, IEpelaHHbIM B
Cekperapuar.

Bwmecre ¢ Tem, CoctaB apOuTpaska OTMETHI CIIETYIOIIIEE:

1) Horosop Ne 99 u IIpunoxkenne Ne 1 «O01ue ycnoBus u nosnoxkeHusn» (. 11
KOTOpOro cojiepxkut apoutpaxkuyto oropopky CIETAC c¢ mectoM apOUTpa)KHOTO
pazouparenbscTsa B T. [lexkun, KHP) B opurnnane Ha 6ymMaKHOM HOCUTENE TPEICTBIISIOT
co00i1 1Ba OTIETBHBIX IOKYMEHTA, HE CKPETIICHHBIX B €IMHBIN JOKYMEHT; K&K TbIA U3 HIX
COZIEPKUT CaMOCTOSTENIbHY0 HyMmepauuto crpanull;, [Ipunoxenne Ne 1 He comepikut
yKa3aHUsl Ha TO, YTO OHO SIBJISIETCSI TAKOBBIM IO OTHOIIEHHIO K JloroBopy Ne 99);
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2) Horosop Ne 37 u Ilpunoxxenne Ne 1 «O6uwe ycnoBus U nojoxkenusn (m. 11
KOTOpPOro coJepkuT apourpaxnyio oroBopky CIETAC ¢ mectoM apOUTpa)KHOTO
pazouparenbscTsa B I. [lexkun, KHP) B opurnnane Ha 6ymMaKHOM HOCUTENE MPEICTBIISIOT
co00i1 1Ba OTJIENTBHBIX IOKYMEHTA, HE CKPEIJICHHBIX B €UHBINA JOKyMeHT; JJloroBop Ne 37
MMEET HyMEpALMIO CTpaHmLL;, Hymepauus crpanul] B [Ipunoskenun Ne 1 orcyrcrsyer, 3a
WCKJIFOYEHUEM HOMepa Ha mepBoi crpanuue; B Ilpunoxenun Ne 1 OTCyTCTBYROT
MOCJIC/IHUE CTPAHUIBI C JIATOW, PEKBU3UTAMM, MOAIMCAMU M TmedaraMud CTOpOH,
[Tpunoxxenre Ne 1 He coOmepX HT yKa3aHHMs Ha TO, YTO OHO SIBJISETCS TAKOBBIM IO
otHo1eHuto k Jlorosopy Ne 37).

[Ipu yxazaHHbIX 0OcTosiTeNbcTBaX CocTaB apOUTpaxka cuuTaeT J0BO bl OTBETUHKA
o ToM, uto B otHoueHun JloroBopa Ne 99 u JloroBopa Ne 37 CTopoHBI 3aKIIFOUIIN
apOUTpayKHOE corjaiieHue o nepeaaye crnopoB Ha paccmorpenue B CIETAC ¢ mectom
apoutpaxkHoro pazouparenscra B T. [lekun, KHP, conepxareecs B . 11 punoxkenus
Ne 1 «O0mme ycrnoBust ¥ MONOKEHUSDY, HEOKA3aHHBIMHU.

Cornacno 11. 1 ct. 20 3akoHa 00 apOuTpaxke apOUTpaxK CaMOCTOSITEIILHO pPeliacT
BOIIPOC O HAJIMYKMU WJIM OTCYTCTBUM Y HETO TIOJTHOMOYMM (FOPUCIUKIINN) pacCMaTpUBaTh
MIEpEe/IaHHbIA Ha €r0 pa3pelieHue CIop, B TOM YUCIIE B CIIydasx, KOrJia OHa U3 CTOPOH
BO3paXkKaeT MPOTUB apOUTPAKHOTO pa3OMpaTebCTBA MO MPUUMHE HEICUCTBUTEIHLHOCTU
apOUTpaXHOrO coryameHus. s 3Tol 1enu apOUTpa)kHas OrOBOPKA, SIBIISIOIIASCS
YaCThIO JIOTOBOPA, TOJIKYETCsl KAaK COIVIAIIEHWE, HE 3aBUCALIECE OT APYIMX YCIIOBHM
1oroBopa. BerHeceHnune apouTpaxeM pelieHus 0 HeAEHCTBUTETLHOCTH JJOrOBOPA HE BJICYET
3a CcOo00i HENEUCTBUTENIBHOCTH apOMTPAKHOM OTOBOPKH. AHAIOTUYHBIE HOPMBI
IIPEXYCMOTPEHBI B II. 5 ¢T. 1 Pernmamenra KMA.

ITpu 5TOM B COOTBETCTBUM C II. 2 CT. CT. 20 3akoHa 00 apOuTpake CTOpOHA BIIPaBe
3asBUTh 00 OTCYTCTBHMHU y apOMTpaXka MOJIHOMOYMIA paccMaTpuBaTh NEpeJaHHbI Ha €ro
paspeleHre cuop 0 NPEACTABIECHUS €10 IIEPBOTO 3asBJICHUS 110 CYILECTBY CIIOPA.

Kak cnenyer u3 marepuanos aena, OtBerurk B OT3bIBE Ha HCKOBOE 3asIBJICHUE, A
Taoke B VI3MEHEHMAX M JIONOJHEHMAX K OT3bIBY HA MCKOBOE 3asIBJICHHE HEOJHOKPATHO
BBICKa3bIBaJI CBOM BO3PAKEHUSI IO CYIIECTBY CIIOpa MO BceM [[oroBopam, B TOM 4KcIiIe MO
JoroBopy Ne 99 u [loroBopy Ne 37, He ocmapuBasi komreTeHIM0 KazaxcraHckoro
MexnaynapoaHoro ApOutpaxa. 3assieHuss o0 otrcyrctBud y CocraBa apOuTpaxka
MOJTHOMOYMI paccMaTpuBaTh NepeiaHHblil Ha paspetenne KMA criop OTBeTurk caenait
I0CJIE TIPEACTABIIEHUS] CBOETO MEPBOIO 3asBJICHUS IO CYILECTBY CIIOpa, & UMEHHO B
XoparaiicTBe 00 0TKa3e B pACCMOTPEHHUU YaCTH NCKOBBIX TPEOOBAHUIA.

B cootBerctBuM ¢ m. 2 cT. 9 3akoHa 00 apOuTpake apOUTPaKHOE COTJIAllICHHUE
TAK)KE CYMTACTCS 3aKIIFOYEHHBIM B MUCBMEHHON (POpME, €CITM OHO 3aKII0YaETCsl IMyTeM
00MeHa MCKOBBIM 3asiBIIEHHEM U OT3bIBOM Ha MCK, B KOTOPBIX OJHA U3 CTOPOH YTBEP)KAAET
0 HaJIMYMH COTJIALICHUS, a JIpyrasi MPOTUB 3TOr0 HE BO3paXKaeT. AHAJOIMYHBIE HOPMBI
MpeycMOTpeHbI B 1. 4 ¢T. 1 Pernamenta KMA.

Taxum o6pazom, CocTaB apOuTpaka MPUXOAUT K BBIBOY O TOM, YTO MPU HATMIUN
yKa3aHHbIX 00cTosATeNbCTB CTopoHbl B oTHOLIEHUH JloroBopa Ne 99 u JloroBopa Ne 37
3aKJIIOUMIIM  apOUTPAKHOE COIJIAIIEHME O [epeiaye CIOpOB Ha pa3pelleHue B
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Kazaxcranckuii MexayHaponHbiii ApouTpax myTeM OoOMEHa HCKOBBIM 3asBIICHUEM U
OT3hIBOM Ha MCKOBOE 3asIBJICHHUE C YYETOM U3MEHEHUM 1 JIOTIOTHEHHUH.

OtBetunk, He cornacuBimch ¢ OnpeneneHrieM CoctaBa apOUTpaka O HATMYUA
MOJTHOMOYMI paccMaTpuBaTh MepeaaHHbii Ha pasperienrue KMA criop, B unciie mpodero
TIPUBEIT IOBOJ] O TOM, YTO Ha MOMEHT TTO/Iau MM XO0/1aTaiCcTBa 00 0TKa3e B PACCMOTPSHUHT
YaCTH UCKOBBIX TPEOOBAHUI PACCMOTPEHHUE CIIOpa IO CYIIECTBY HE ObLTO HAYaTO, YCTHOE
CIIyIlIaHUE€ HE TMPOBOJMIIOCH, CIOp MO CYIIECTBY HE PacCMaTpUBAICSA, a IOTOMY
BO3paKeHUE ObLIO MOJJAHO UM CBOEBPEMEHHO.

O4eBUIHO, YTO B IaHHOM ciiydae OTBETUHK OIMIMOOYHO TOJIKYET 1. 2 ¢T. 20 3akoHa
00 apoutpaxe. [Tynkr 12 HopmarusHoro nocranosienust BC riacur:

«[lIyakr 2 cratem 20 3akoHa 00 apOWTpake YCTaHABIMBACT CPOK, B TCUCHUE
KOTOpPOTO CTOpPOHA BIpaBe 3asBUTh 00 OTCYTCTBUM Yy apOWTpaka TOJIHOMOYMI
paccMaTpuBaTh NepelaHHbIA Ha €ro pa3pelieHre Crop. YKa3aHHOE MPaBO MOXKET ObITh
PEATTM30BaHO TOJBKO 0 MPENICTABICHUS €0 MEPBOrO 3asBJIICHUS IO CYILECTBY CIIOpA.
3akoH 00 apOuTpaxke He ompesesnsieT GopMy Takoro 3asBieHUs (OT3bIB MO CYILECTBY
CrOpa, YCTHBIE TMOSICHEHHS). JTOT BOMPOC JIOJDKEH PEIIaThCsi COCTAaBOM apOuTpaxka ¢
Y4ETOM MOJIOKEHUM PErJIaMEeHTa, a TAK)Ke OOCTOSITEIIBCTB JIENIaY.

B nannom ciydae CoctaB apOuTpaska ¢ y4ETOM OOCTOSITEIBCTB Jiefia MPHIIET K
BBIBOJY O TOM, 4T0 OTBETUMK YTPATHII PABO HA 3asBJIIEHUE 00 OTCYTCTBUU y apOUTpaka
MOJTHOMOYMIA pacCMaTpyBaTh NEPEIAHHBINA HA €r0 Pa3pelIeHUE CIOp B CBA3U C TEM, UTO
OTBEeTYMK BBIIBUHYJl TaKO€ 3asBJICHUE IIOCIE€ HEOJHOKPATHBIX BBICKA3bIBAHUN I10
CYIIECTBY CIOpa, 3a(UKCUPOBAHHBIX B OT3bIBE MO CYILECTBY CHOpa M M3MEHEHUSIX U
JIOTIOJTHEHUSIX K OT3bIBY.

5.4. Cpox nooauu 3as61eHUs HA NPUHYOUMENbHOE UCHOJIHEHUE

B cootBerctBum ¢ 1. 1 c1. 54 3akoHa 00 apOUTpake apOUTPaKHOE pPEIlCHHUE
npu3HaeTcs 00s3aTeIbHBIM U TIPY TI0J]a4u€ B Cy/1 MMCHbMEHHOTO 3asIBJICHUS TIPHUBOIUTCS B
UCIIOJIHEHHE B COOTBETCTBHHU € TPAYKIAHCKUM TPOLIECCYAIbHBIM 3aKOHOAATENLCTBOM PK.
[Tpu 5TOM 11. 2 9TOM CTaThU TIacuT: «Eciy B apOUTPa)KHOM PEIISHUH CPOK HE YCTAHOBJICH,
TO OHO TOJUICKUT HEMEJICHHOMY UCTIOTHEHUIOY.

[TpuHyuTENTEHOE HWCHOJIHEHUE apOMTPAKHOTO PEIICHUSI OCYIIECTBISCTCS TI0
MpaBUJIaM HUCHOJIHUTEIBHOTO MPOU3BOJICTBA, JEHCTBYIOINIMM HAa MOMEHT HCIIOJTHEHUS
apOUTPaKHOTO PEIICHUs, HA OCHOBE BBIIAHHOTO CYJIOM HCIOJHUTEIBHOTO JIUCTa Ha
MIPUHYAUTENTHHOE UCTIONHEHUE apOuTpakHoro pemreHus (m. 2 cr. 55 3akoHa 00
apoutpake). 3asBIEHHE O TPUHYIUTEILHOM WCIOJIHEHHN apOUTPAKHOTO PEIICHUS
MOJIACTCS B CYJl B COOTBETCTBUU C TPAKIAHCKUM TPOIIECCYATbHBIM 3aKOHOIATETLCTBOM
PK (1. 3 ct. 55 3akoHa 006 apoutpaxe).

Cpoxk nosaun Takoro 3asBienus yctanosieH B [ TIK. Tak, B coorBeTcTBuH C 11. 3 CT.
253 T'TIK 3asiBnieHrE O BbIaue UCTIOIHUTEILHOTO JIMCTa MOXKET OBITh TIOJAHO HE TIO3THEE
TpeX JIeT CO JHS OKOHYAHWsI CPOKa It JOOPOBOJBHOTO HWCIIOJHEHUS apOUTPasKHOTO
pelLIeHUSL.

3asBiCHME O BbIJAYE€ WCIOJIHUTENLHOIO JIMCTA, TOJAHHOE C IPOITYCKOM
YCTaHOBJICHHOTO CpPOKa, K KOTOpOMY He ObUIM TNPWIOKEHbl XOAATaWCTBO O
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BOCCTAHOBJICHUHM CPOKa W TIOJTBEPIKIAIOIINE JTOKYMEHTBI, BO3BpAIAeTCsS CYAOM Oe€3
paccMOTpEHusi, O YeM BBIHOCUTCS onpenenieHre. Ha onpeneneHne MoxxeT ObITh MojjaHa
YyacTHasi >kano0a, IMPUHECEHO XOJATalCTBO MPOKYPOPOM B CyJl amesUISIMOHHON
WHCTaHIIUH, PEIICHUE KOTOPOTO SIBJISICTCS OKOHYATEIBHBIM (11. 4 ¢T. 253 T'TIK).

Cyn BrpaBe BOCCTAHOBUTBH CPOK Ha M0/1avy 3asBJICHHS O BbIJIa4€ UCTIOJTHUTEIEHOTO
JIUCTA, €CIM MPU3HACT MPUUYMHBI MIPOIMYCKa YKa3aHHOTO CPOKA YBAKUTEILHBIMU (T1. 5 CT.
253 I'TIK).

3akonom Pecnyomiku Kazaxcran ot 10 urons 2020 r. Ne 342-VI «O BHeceHuu
U3MEHEHUN M JOTOJMHEHWH B ['pakmaHCKWl TporeccyaibHbIM Koaeke PecryOnmuku
Kazaxctan mo Bompocam BHEApPEHUS COBPEMEHHBIX (hOopMaToB paboThl  CY/IOB,
COKpaIlIEHHsI M3JTUIIHUX CyIeOHBIX Mporeyp 1 u3aepsxkek» cr. 253 I'TIK Obuta qononHeHa
myHKTOM S-1 cnemyromiero conepkanusi: «Cyzl BO3BpaIaeT B3bICKATENIO 3asBJICHUE O
BbIJIa4€ HCIOJIHUTENILHOTO JIUCTA, €CIIM CPOK JJISi €ro OOXKaJIOBaHUS, YCTAHOBJICHHBIN
4acThlo nepBol ctarbu 464 Hacrosiero Kogekca, He UCTEK».

B cootBerctBum ¢ m. 1 cT. 464 T'TIK xomataiictBo 00 OTMEHE apOUTPaKHOTO
pEIIeHUsT MOXKET OBITh TIOZIAHO CTOPOHAMU apOUTPAKHOTO Pa30MpaTeNbCTBa, TPETHUMU
JIMIIAMH, HE TIPUBJICYEHHBIMU K YYaCTHIO B JieJI€, HO B OTHOILICHHUHU TIPaB U 00s3aHHOCTEN
KOTOPBIX apOUTpak MPUHS PEIICHUE MO OCHOBAHUSIM, MPEIyCMOTPEHHBIM 3aKOHOM, B
TEUYEHHUE OJTHOTO MeCsIIa CO JTHS MOTyUEHHsI apOUTPAYKHOTO PEIICHUSL.

Omnaxo B 11. 1 ct. 464 I'TIK peus uzet o cpoke, B TeUeHHE KOTOPOro MOXKET OBbITh
MOIaHO XOaTaiCTBO 00 OTMEHE apOUTPAKHOTO PEILICHHS, a HE O CPOKE ISt 00/KaIOBAHUS
«3asBJICHUS O BbIJAY€ WCIIOIHUTEILHOTO JIMCTay. Hamuio siBHBINA Jisim pa3pabOTYMKOB
3akona PK ot 10 uronsa 2020 r. Ne 342-VI, npudeM He TONBKO C PEAAKLIMOHHON TOYKH
3penus. [eno B ToM, 4To apOUTpakHOE PEllICHHE, B OTJIMYKE OT PEIICHUS Cy/1a, COTJIACHO
1. 3 cT. 45 3akoHa 00 apOuTpaske BCTyNaeT B CHITY B JIeHb, KOTIa OHO TIOIMUCAHO apOUTPOM
(apoutpamu). Ilynkr 5-1 cr. 253 ITIK (caktruecku caenan HEBO3MOXKHBIM
NPUHYAUTEIHHOE UCTIOHEHNE apOUTPAKHOTO PEILICHHUS B TEUEHHE OTHOTO MECSIIA CO JTHSI
HOJTY4EHUSL.
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FROM ARBITRATION CLAUSE TO ENFORCEMENT: A
PRACTICAL GUIDE TO RESOLVING DISPUTES IN SOUTHERN
AFRICA FOR CIS PARTIES
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Abstract. This article offers a practical guide for CIS parties negotiating contracts,
commencing arbitrations or enforcing awards in disputes connected with Southern Africa.
Using South Africa and the Arbitration Foundation of Southern Africa (AFSA) as principal
points of reference, it follows the dispute lifecycle from the drafting of the arbitration
agreement and selection of the seat and institutional framework through tribunal
constitution, interim relief, court support, recognition and enforcement. It examines
recurring risks in cross-border disputes, including defective arbitration clauses, ineffective
service, delays in paying arbitration costs, inadequate asset planning and missed procedural
deadlines. Particular attention is given to disputes involving states and state-owned entities,
including contractual authority and the distinction between immunity from jurisdiction and
immunity from execution. The article also addresses currency controls, sanctions screening
and international payment difficulties relevant to CIS parties. Within the seven-institution
benchmark examined in this article, AFSA’s published administration and registration fees
are comparatively low. A concluding checklist identifies practical steps that parties can take
from the contracting stage to improve the prospects of effective enforcement.

Keywords: international arbitration, Southern Africa, AFSA, arbitration
agreements, interim relief, enforcement of arbitral awards, sovereign immunity, CIS.
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1. Introduction

For CIS businesses considering commercial engagement in or with Southern Africa,
dispute-resolution planning should not be treated as a purely legal exercise. It is an important
component of commercial risk management. The prospects of enforcing an arbitral
award—and of converting it into a commercially useful recovery—may be affected by
decisions made long before a dispute arises. These include the choice of arbitral seat, the
drafting of the arbitration agreement, the selection of an appropriate institutional or ad hoc
framework, the availability of interim relief and the location of assets against which an
award may ultimately be enforced.

Southern African trade is governed by a developing network of regional and
continental arrangements, including the SADC Free Trade Area, the SADC Protocol on
Trade in Services and the Agreement Establishing the African Continental Free Trade Area.
Cross-border commercial activity creates the potential for disputes involving parties,
contracts and assets located in different jurisdictions. At the same time, national arbitration
legislation, institutional capacity and judicial experience remain uneven across the region.

Against this background, the signing of the AFSA-SADC Alliance Charter in 2024
represents an important regional institutional initiative. The Alliance seeks to develop and
strengthen arbitration within SADC and to promote greater consistency and harmonisation
in regional arbitration practice.

This article adopts a practical perspective rather than focusing exclusively on legal
doctrine. It follows the dispute lifecycle from contract drafting through to enforcement,
identifying recurring risks and practical measures relevant to CIS parties doing business in
Southern Africa.

2. Selecting the Seat and Arbitral Framework

The choice of arbitral seat is strategic and risk-based. The seat determines the
procedural law governing the arbitration and identifies the courts that will exercise
supervisory jurisdiction over the proceedings and any application to set aside the award.
Parties should therefore consider the quality of the jurisdiction’s arbitration legislation, the
courts' record of supporting arbitration, the availability of experienced practitioners and the
perceived neutrality and political stability of the legal system.

Geopolitical developments and the increasing range of credible arbitral seats are
affecting parties’ choices. A 2025 Queen Mary University of London International
Arbitration Survey found that 30 per cent of respondents had changed their choice of seat
In new arbitration agreements because of geopolitical developments and economic
sanctions. At the same time, neutrality, a reliable legal framework and effective judicial
support remain fundamental considerations.

Within Africa, the question is increasingly not whether the continent offers viable
arbitral seats, but which jurisdictions provide the legal framework, judicial support and
institutional capacity required for a particular dispute. A review of the 2024 SOAS
Arbitration in Africa Survey identified 16 preferred African seats: Mauritius, Seychelles,
Morocco, Kenya, Nigeria, Malawi, Cote d'Ivoire, Sudan, Botswana, Zambia, Algeria,
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Uganda, Tanzania, South Africa, Rwanda and Egypt. Seven of these—Mauritius,
Seychelles, Malawi, Botswana, Zambia, Tanzania and South Africa—are SADC Member
States. This demonstrates the representation of Southern African jurisdictions among
preferred African seats, although it does not establish that SADC as a whole constitutes a
single arbitral hub.

A jurisdiction may be particularly attractive as a seat where it is a party to the New
York Convention, has enacted arbitration legislation based on the UNCITRAL Model Law,
provides effective judicial support for arbitration and permits appropriate interim measures.
Institutional rules providing emergency and expedited procedures may offer additional
protection. Still, such procedures should not be confused with powers derived from the law
of the seat or the courts' powers.

Legal and institutional conditions remain uneven across SADC, and parties should
assess each proposed seat individually. Where a transaction has a Southern African nexus,
AFSA provides an institutionally administered framework combining regional experience
with internationally oriented procedures. The AFSA International Rules (2021) provide,
among other mechanisms, for expedited proceedings, emergency arbitration, multiple-
contract claims, joinder and consolidation.

Cost as a factor in selecting the institution

Cost should be assessed before a dispute arises, but institutional comparisons must
be approached carefully. The total cost of arbitration may include filing and administration
charges, tribunal fees and expenses, hearing and transcription costs, experts' fees and legal
representation. A low institutional charge does not by itself establish that the arbitration as
awhole will be inexpensive. Published fee schedules nevertheless provide a useful measure
of the accessibility and predictability of institutional charges.

A 2026 Comparative Analysis of Arbitrator and Institutional Fees in the Asia-Pacific
compared the fees of six institutions active in the Asia-Pacific: AIAC, ACICA, HKIAC,
ICC, KCAB and SIAC. Applying the AFSA International Schedule of Costs (2021) to the
same five amounts in dispute produces the following comparison of administration fees.
Filing fees, VAT, tribunal fees and additional expenses are excluded. For the other six
institutions, the figures use the currency conversions applied in the study as at 24 August
2026.

Amount in dispute  AFSA administration fee  AFSA  position among seven
institutions

US$1 million US$8,860  Lowest

US$10 million US$23,016 Lowest

US$100 million  US$55,368 Third-lowest

US$1 billion US$54,950 Second-lowest

US$10 billion US$54,950 Second-lowest

The trend is clear. Within this seven-institution benchmark, AFSA has the lowest
administration fee at US$1 million and US$10 million. It ranks third-lowest at US$100
million and second-lowest at US$1 billion and US$10 billion. Compared with the
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unweighted arithmetic mean of the six comparator institutions, AFSA's administration fee
is approximately 29 per cent lower at US$1 million, 33 per cent lower at US$10 million, 22
per cent lower at US$100 million and 42 per cent lower at US$1 billion and US$10 billion.

AFSA's registration fee is also comparatively low. Its non-refundable filing fee is
US$345. The corresponding fees in the 2026 study are US$900 at AIAC, approximately
US$1,300 at HKIAC, approximately US$1,700 at ACICA, approximately US$2,300 at
SIAC and US$5,000 at ICC. KCAB charges between approximately US$143 and
US$1,431, depending on the amount in dispute. For claims of US$1 million or more, the
KCAB fee is approximately US$1,431; AFSA therefore has the lowest commencement fee
among the seven institutions at each benchmark claim value.

For an emergency arbitrator application, AFSA charges an administration fee of
US$3,000. For the application component used in the 2026 study, this is higher than the fees
charged by AIAC and ACICA, but lower than those charged by KCAB, SIAC, ICC, and
HKIAC. These figures do not represent the total cost of emergency arbitration. Article 11(4)
of the AFSA International Rules also requires the applicant to pay a deposit towards the
emergency arbitrator's fees and expenses.

The comparison supports a measured conclusion: on administration and
commencement fees, AFSA falls at the cost-competitive end of this seven-institution
benchmark. However, as AFSA does not publish an ad valorem scale prescribing the
minimum or maximum remuneration for the tribunal, parties should request an early
estimate covering both institutional charges and the anticipated deposit for the tribunal's fees
and expenses.

3. Drafting an Effective Arbitration Clause

The drafting of the arbitration agreement can materially affect the efficiency of the
proceedings, the tribunal's jurisdiction and the enforceability of the resulting award.
Defective or ambiguous clauses can generate jurisdictional disputes, parallel proceedings,
delay, additional expense and challenges at the recognition or enforcement stage.

An effective clause should state clearly whether the arbitration will be administered
or ad hoc. It should identify the applicable arbitration rules, the seat of arbitration, the
language of the proceedings, the number of arbitrators and the method by which they will
be appointed. The contract should also identify the law governing the substantive
contractual relationship. Where appropriate, particularly in cross-border transactions, the
parties should expressly identify the law governing the arbitration agreement if it is intended
to differ from, or might not be determined clearly by, the law governing the main contract
or the law of the seat.

Multi-contract and multi-party arrangements require particular care. The arbitration
agreements contained in related contracts should be compatible and, where appropriate,
address joinder, consolidation, and the constitution of the tribunal. A multi-tiered clause
should define each required pre-arbitration step, the time allowed to complete it, and the
circumstances in which a party may proceed to arbitration.
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The arbitration agreement should be tailored to the nature and complexity of the
commercial relationship rather than treated as boilerplate. AFSA publishes an International
Arbitration Model Clause that parties may use as a starting point. The model wording
should, where appropriate, be supplemented by provisions on the seat, language, number of
arbitrators, method of appointment, and other matters specific to the transaction.

From the arbitration clause to a constituted tribunal: the Secretariat's
perspective

A well-drafted clause is only the beginning. From the Secretariat's perspective,
avoidable delays frequently arise because the initiating party has not assembled the
information or funding needed to commence the arbitration and constitute the tribunal. A
CIS party preparing for an AFSA arbitration should therefore treat the commencement as a
coordinated exercise involving legal, operational, and banking workstreams.

Under Article 3 of the AFSA International Rules (2021), a Request for Arbitration
must identify the parties and their representatives; include the arbitration agreement and the
contractual documents containing it and relevant to the claim; summarise the dispute, the
transaction at issue and the relief sought; state the estimated monetary value; address any
agreed or proposed procedural matters; and provide the details of any arbitrator nominated
by the claimant. The Request must also confirm that the prescribed registration fee has been
or is being paid.

The date on which the Secretariat receives the Request is treated as the
Commencement Date, subject to AFSA's actual receipt of the registration fee. If AFSA has
not received the fee, the Request is treated as not having been delivered, and the arbitration
Is treated as not having commenced. It is therefore insufficient merely to transmit the
Request without resolving the payment.

At the same time as delivering the Request to the Secretariat, the claimant must
deliver it, together with its accompanying documents, to the other parties. The claimant must
notify the Secretariat of the means of delivery and provide satisfactory documentary proof
of actual delivery. If actual delivery is demonstrated to be impossible, the claimant must
provide sufficient information concerning another effective form of service.

For cross-border disputes, particularly those involving state entities or corporate
groups, the service plan should be checked before filing. Parties should verify the
counterparty's correct legal name, registration particulars, contractual notice address, current
business address and email addresses used in the parties' previous dealings. Evidence of
delivery should be preserved in a form that can be produced if service or procedural fairness
is challenged later.

Appointment provisions should be operational, not merely formal. Where the dispute
is to be determined by a sole arbitrator, the parties may jointly nominate a confirmation
candidate. If they fail to do so within 30 days of the Commencement Date, or within another
applicable time limit, the AFSA International Court will appoint the sole arbitrator. In a
three-member tribunal, each party ordinarily nominates one arbitrator and the Court
appoints the presiding arbitrator, unless the parties have agreed on another appointment
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procedure. Where there are multiple claimants or respondents, the claimants and
respondents respectively must make their nominations jointly. In the absence of a required
joint nomination, the Court may appoint every member of the tribunal and designate the
presiding arbitrator.

Before nominating an arbitrator, a party should undertake conflict checks by
reference to the parties, their material affiliates, representatives, any disclosed third-party
funder and other persons materially involved in the dispute. Before confirmation, each
arbitrator must provide the Secretariat with a signed statement of acceptance, availability,
impartiality and independence and must disclose any circumstances likely to give rise to
justifiable doubts concerning impartiality or independence. The Secretariat shares any such
disclosure with the parties and the other members of the tribunal.

Prominence alone does not necessarily make a candidate suitable for a particular
dispute. Parties should also consider availability, case management ability, language skills,
sector knowledge, familiarity with the applicable law, and the proportionality of the
proposed remuneration.

Funding must be planned at the same time. The Secretariat may direct the parties, in
the proportions and at the times it considers appropriate, to make one or more payments on
account of the arbitration costs. Where a respondent brings a counterclaim, the Secretariat
may fix separate advances for the claim and counterclaim. Unless the Secretariat decides
otherwise, each party must pay the advance corresponding to the claim that it advances.

If a party fails or refuses to make a required payment, the Secretariat may direct
another party to make a substitute payment to enable the arbitration to proceed. The party
making the substitute payment may ask the tribunal for an order or award permitting
immediate recovery of that amount from the defaulting party, together with interest. If a
claiming or counterclaiming party fails to make prompt and full payment, the Secretariat
may, after consulting the tribunal, direct the tribunal to suspend its work and set a time limit.
If payment is not made within that period, the relevant claim or counterclaim will be treated
as withdrawn, subject to any terms determined by the tribunal concerning its possible
reinstatement following subsequent payment.

These provisions make planning for arbitration costs important, particularly where
continued progress may depend on a substitute payment.

4. Interim Relief and Preservation of Assets

The principal purpose of interim relief is to protect the integrity of the arbitral
proceedings and preserve the practical value of any eventual award. Depending on the
applicable law and the circumstances of the dispute, interim measures may preserve the
status quo, prevent current or imminent harm, protect evidence or preserve assets from
which an award may later be satisfied.

The availability, legal test and form of interim relief depend on several factors,
including the applicable arbitration rules, the law of the seat, the powers of the court
approached and, where relevant, the jurisdiction in which the assets or evidence are situated.
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Parties should not assume that a measure available at the seat will necessarily be available
or enforceable in every other SADC jurisdiction.

The AFSA International Rules (2021) provide two principal mechanisms. Before the
tribunal is constituted, a party requiring urgent interim or conservatory measures that cannot
await its constitution may apply for the appointment of an emergency arbitrator under
Article 11. The application may be submitted before, concurrently with or after the Request
for Arbitration, but it must precede the constitution of the tribunal. If the Request has not
already been filed, it must ordinarily be submitted within 7 days of the Secretariat's receipt
of the emergency application.

If the application is accepted and the required administration fee and deposits have
been paid, the AFSA International Court will seek to appoint an emergency arbitrator within
48 hours. The emergency arbitrator must establish a procedural timetable within 2 days of
receiving the case file and decide the application as soon as possible, ordinarily no later than
14 days after appointment. Once constituted, the tribunal may confirm, vary, discharge or
revoke the emergency decision.

After its constitution, the tribunal may order interim measures under Article 24.
These may include measures to maintain or restore the status quo; prevent current or
imminent harm or prejudice to the arbitral process; preserve assets from which a subsequent
award may be satisfied; and preserve evidence relevant and material to the dispute. The
tribunal may grant the measure in the form of an interim order or award and may require
the applicant to provide appropriate security.

An application to a competent court for interim relief is not necessarily incompatible
with the arbitration agreement. Article 24 expressly preserves a party's right to approach a
competent judicial authority before the tribunal is constituted and, in appropriate
circumstances, after its constitution. Court assistance may be particularly important where
relief is required against a non-party, such as a bank or custodian, because an arbitral tribunal
ordinarily derives its authority from the arbitration agreement and may not be able to issue
an effective coercive order against a non-party.

Where a South African court is approached for interim relief, its powers are governed
by section 9 of the International Arbitration Act 15 of 2017, read with Article 17J of
Schedule 1 to the Act. The court may order the preservation, interim custody or sale of
goods forming the subject matter of the dispute; secure the amount in dispute, but not
security for costs; appoint a liquidator; make orders intended to prevent an award from being
rendered ineffectual through the dissipation of assets; and grant an interim interdict or other
interim order.

A South African court may exercise these powers only where the tribunal has not yet
been appointed, and the matter is urgent; where the tribunal is not competent to grant the
relief sought; or where the urgency makes it impracticable to seek relief from the tribunal.
The court may not grant relief where a tribunal competent to do so has already determined
the application. Satisfaction of these statutory conditions does not dispense with the
jurisdictional, procedural and substantive requirements governing the particular relief
sought.
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The applicant must identify the particular form of relief available under the applicable
law and satisfy the requirements governing that relief. In South Africa, Article 17J(1)(d)
permits a court to make an order aimed at ensuring that any award is not rendered ineffectual
by the dissipation of assets. The availability of such an order depends on the circumstances
of the case, the court's jurisdiction and compliance with the conditions prescribed by Article
17J.

For CIS parties, an effective application may require close coordination among
arbitration counsel, local counsel in the jurisdiction where relief is sought, asset-tracing
specialists and enforcement practitioners. Before applying, the party should identify
precisely the assets or evidence to be protected; establish their location, legal ownership and
control; determine whether the court or tribunal has jurisdiction to grant the particular relief
sought; and assess whether that relief can be implemented effectively in relation to the
opposing party and any relevant third party.

Because delays may allow assets to be transferred or evidence to be lost, interim relief
planning should begin as soon as a dispute becomes reasonably foreseeable.

5. Court Support and Parallel Proceedings

Where court proceedings are commenced despite an arbitration agreement, the party
seeking to rely on that agreement should invoke it promptly and apply for the proceedings
to be stayed or for the dispute to be referred to arbitration. The applicable procedure and
legal test depend on the law of the court approached and on whether the arbitration is
classified as domestic or international.

South Africa maintains dual statutory regimes. Domestic arbitrations are principally
governed by the Arbitration Act 42 of 1965, while international commercial arbitrations are
governed by the International Arbitration Act 15 of 2017, which gives the UNCITRAL
Model Law the force of law in South Africa. The 1965 Act does not apply to an arbitration
agreement, award or reference governed by the 2017 Act, subject to limited statutory
exceptions.

Mauritius similarly distinguishes between domestic arbitration, governed principally
by the relevant provisions of the Code of Civil Procedure, and international arbitration,
governed by the International Arbitration Act 2008. By contrast, Kenya's Arbitration Act 4
of 1995 applies to both domestic and international arbitration. Zambia's Arbitration Act 19
of 2000 incorporates the UNCITRAL Model Law and governs domestic and international
arbitration within its statutory scope.

These legislative arrangements share certain Model Law principles, but they should
not be treated as creating a uniform regional regime. The time for seeking a stay, the matters
that the court may examine and the consequences of taking steps in the litigation vary
according to the applicable national law. Parties should therefore obtain advice in the
jurisdiction where the court proceedings have been instituted and should raise the arbitration
agreement at the earliest procedurally permissible stage.

Article 8(1) of the UNCITRAL Model Law provides that a court before which
proceedings are brought in a matter covered by an arbitration agreement must, if a party
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makes a timely request, refer the parties to arbitration unless the court finds that the
agreement is null and void, inoperative or incapable of being performed. Article 11(3) of the
New York Convention contains a substantially corresponding obligation for courts of
Contracting States.

In South African international arbitration, Article 8 of the Model Law applies through
the International Arbitration Act. A party must request referral to arbitration no later than
when submitting its first statement on the substance of the dispute. While the issue is
pending before the court, the arbitration may nevertheless be commenced or continued and
an award may be made.

An allegation of fraud should not be presented as a general exception to referral.
Depending on the applicable law and the formulation of the allegation, it may raise
questions about the validity or scope of the arbitration agreement, the arbitrability of the
dispute, or public policy. Those questions must be analysed under the law applicable in the
particular jurisdiction. The arbitration agreement's separability from the underlying contract
may also mean that an allegation affecting the main contract does not, by itself, invalidate
the agreement to arbitrate.

Court intervention in arbitration may be supportive or supervisory. Supportive
intervention may include referring parties to arbitration, appointing an arbitrator where the
agreed mechanism fails, assisting with evidence, granting appropriate interim relief, or
recognising and enforcing an award. Supervisory intervention includes determining
whether a permitted jurisdictional challenge or an application to set aside an award is
appropriate. In either case, the extent of the court's authority is determined by the applicable
legislation; the court should not reconsider the merits merely because one party is
dissatisfied with the tribunal’s decision.

The South African Supreme Court of Appeal's decision in Telcordia Technologies
Inc v Telkom SA Ltd remains an important authority on the limited scope of judicial
intervention in private arbitration. The Court held that, by agreeing to arbitration, the parties
limited judicial intervention to the statutory grounds for reviewing an arbitral award and did
not retain a general right to have the merits reconsidered, unless they had agreed to an
arbitral appeal mechanism. An error of law or contractual interpretation committed within
the arbitrator's mandate does not, without more, justify setting aside the award.

Telcordia was decided under section 33 of the Arbitration Act 42 of 1965 before the
International Arbitration Act entered into force. Its reasoning remains influential in debates
over judicial restraint and party autonomy. Still, an application concerning a current
international commercial arbitration must be determined under the International Arbitration
Act and the grounds prescribed by the incorporated Model Law.

6. Recognition and Enforcement of Awards

Ultimately, the commercial value of arbitration depends on whether the relief granted
by the tribunal can be recognised and enforced and, in the case of a monetary award,
converted into an effective recovery.
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The New York Convention provides the principal international framework for the
recognition and enforcement of foreign arbitral awards. It requires each Contracting State
to recognise qualifying awards as binding and to enforce them in accordance with its
domestic procedural rules, subject to the limited grounds for refusing recognition or
enforcement set out in Article V.

Fourteen of the sixteen SADC Member States are currently Contracting States to the
Convention. Namibia and Eswatini are the two exceptions. This provides substantial
Convention coverage across Southern Africa, but it does not create a completely uniform
regional enforcement regime. Domestic implementing legislation, court procedures,
evidentiary requirements and judicial practice must still be considered separately in each
jurisdiction. Where enforcement is expected in Namibia or Eswatini, parties should not
assume that the Convention procedure is available and should obtain local advice on the
applicable statutory or common-law enforcement mechanism.

In South Africa, the recognition and enforcement of foreign arbitral awards are
governed principally by the International Arbitration Act 15 of 2017. A foreign arbitral
award is binding between the parties and, upon application, may be made an order of court
and enforced in the same manner as a judgment or court order, subject to the grounds for
refusal prescribed by the Act.

An enforcement application ordinarily requires the award creditor to produce the
arbitral award and the arbitration agreement, or properly authenticated or certified copies of
those documents. If a document is not in an official language of the court, an appropriate
certified translation may also be required. Parties should confirm the precise filing,
authentication, translation, service and court-form requirements in the jurisdiction where
enforcement will be sought.

The available grounds for resisting enforcement include the invalidity of the
arbitration agreement, inadequate notice or an inability to present one's case, an award
exceeding the scope of the submission to arbitration, irregularities in the composition of the
tribunal or arbitral procedure, and the award not yet being binding or having been set aside
or suspended by a competent authority. A court may also consider whether the subject
matter is capable of settlement by arbitration and whether enforcement would be contrary
to the public policy of the enforcing state.

Public policy is therefore an available ground for resisting enforcement, but it is not
an opportunity to reopen the merits of the dispute. Under the Convention's generally
accepted pro-enforcement approach, the grounds for refusal are interpreted narrowly, and
enforcement is refused only in exceptional cases. Nevertheless, the precise content and
application of public policy remain dependent on the law and jurisprudence of the
jurisdiction in which enforcement is sought.

Parties should also distinguish between an application to set aside an award and an
application opposing its enforcement. Setting-aside proceedings are ordinarily brought
before the competent court at the seat of arbitration. In contrast, resistance to enforcement
takes place before the court in the jurisdiction where recognition or enforcement is sought.
If a setting-aside or suspension application is pending before the competent authority, the
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enforcement court may adjourn its decision and may, at the Request of the award creditor,
require the opposing party to provide appropriate security.

Parties can reduce the risk of an enforcement challenge by preserving evidence of
proper notice, complying with the agreed appointment and procedural arrangements,
ensuring that each party has a reasonable opportunity to present its case and framing the
relief within the tribunal's jurisdiction. Potential enforcement jurisdictions and material
changes in the counterparty's asset position should remain under review throughout the
proceedings.

7. State Parties and Sovereign Immunity

Transactions in Southern Africa often involve national governments, ministries,
municipalities, utilities, development authorities and state-owned companies. These entities
should not be treated as a single legal category. The first practical questions are whether the
counterparty is part of the state or has a separate legal personality, whether it can sue and be
sued in its own name, who is authorised to bind it, and which governmental, procurement,
treasury, or corporate approvals are required. These matters should be investigated before
signature. An agreement to arbitrate does not remedy an underlying absence of authority,
although the validity of the principal contract and that of the arbitration agreement may
require separate consideration.

South African law adopts a restrictive approach to foreign-state immunity under the
Foreign States Immunities Act 87 of 1981. A foreign state is generally immune from the
jurisdiction of South African courts unless an exception under the Act applies. Relevant
exceptions include an express waiver, certain commercial transactions and a written
agreement to submit a dispute to arbitration.

Under section 10, a foreign state that has agreed in writing to submit an existing or
future dispute to arbitration is not immune from the jurisdiction of South African courts in
proceedings relating to that arbitration. This exception does not apply where the arbitration
agreement provides that the proceedings are to be brought in the courts of a foreign state or
where the parties to the arbitration agreement are themselves foreign states. Section 10
concerns immunity from adjudicative jurisdiction. However, it does not, by itself, make the
foreign state's property available for execution.

Immunity from execution is a separate enquiry. Section 14 generally protects
foreign-state property from process for the enforcement of a judgment or arbitral award.
That protection does not apply where the foreign state has given written consent to execution
or where the property concerned is, at the relevant time, in use or intended for use for
commercial purposes. Importantly, a waiver of immunity from the jurisdiction of South
African courts does not, without more, constitute consent to execution.

The creditor must therefore establish who owns the proposed asset, where it is
situated and how it is being used at the relevant time. Property used for governmental or
other non-commercial purposes will not fall within the commercial-use exception merely
because the underlying dispute arose from a commercial transaction. Foreign central-bank
or monetary-authority property receives specific protection: section 15(3) provides that it is
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not to be regarded as being used or intended for use for commercial purposes for section
14(3).

The position of a state-owned company or other separate entity must also be
considered independently. Under the Act, an entity distinct from the executive organs of a
foreign government and capable of suing or being sued is not automatically treated as the
foreign state. Section 15 provides that such an entity is immune only where the proceedings
concern conduct undertaken in the exercise of sovereign authority and the circumstances
are such that the foreign state itself would have been immune. Accordingly, an asset
belonging to a legally separate state-owned company is not automatically an asset of the
state, and state ownership alone does not determine the immunity analysis.

The Supreme Court of Appeal's decision in Kingdom of Lesotho v Frazer Solar
GmbH and Others provides an important practical warning. The dispute arose from a high-
value supply agreement purportedly concluded on behalf of Lesotho and was followed by
a Johannesburg-seated arbitration in which Lesotho did not participate. An award was
issued against Lesotho and was subsequently made an order of the South African High
Court in Lesotho's absence.

By a majority, the Supreme Court of Appeal rescinded the enforcement order. It did
not finally determine whether the Minister concerned lacked authority to conclude the
supply agreement or the arbitration agreement. Rather, it found that Lesotho had provided
a satisfactory explanation for its default and had established a bona fide defence with prima
facie prospects of success, including questions concerning the Minister's authority and
compliance with Lesotho's procurement and public-finance framework.

The court nevertheless dismissed Lesotho's attempt to set aside the award. It held that
the three-month period prescribed by Article 34(3) of the UNCITRAL Model Law is
peremptory and that a court has no general power to condone non-compliance with that
period. South Africa’s modified Article 34(5)(b) provides a limited extension where an
applicant proves that it did not know, and could not reasonably have known, that the award
was induced or affected by fraud or corruption, but Lesotho did not establish that the
exception applied.

The award was therefore not set aside, although the order recognising and enforcing
it was rescinded. The court did not finally determine Lesotho's objections to recognition and
enforcement under Article 36. The case consequently illustrates why the existence of an
award, its recognition or enforcement and execution against identified assets must be treated
as distinct legal stages.

A contract with a state-related counterparty should expressly address both authority
and immunity. Before signature, the private party should identify the precise contracting
entity and any guarantee provider, obtain evidence of the signatory's authority and confirm
that all necessary procurement, treasury, ministerial, cabinet or corporate approvals have
been secured. The contract should contain a clear written arbitration agreement, an
appropriately drafted waiver of immunity from jurisdiction, and, where permitted by
applicable law, a separate and express consent to execution. The private party should also
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investigate the ownership, location and use of potentially recoverable commercial assets in
jurisdictions where recognition and execution may realistically be sought.

A contractual waiver or consent to execution is valuable, but it is not a substitute for
asset due diligence. Its effectiveness, scope and interpretation will depend on the law of the
jurisdiction in which recognition or execution is sought.

8. Currency, Payment and Sanctions

For CIS parties, the practical ability to pay registration fees, deposits and professional
costs may be as important as the merits of the claim. Payment difficulties should therefore
be treated as a commencement and case-management risk.

Under the AFSA International Rules, an arbitration is not commenced until AFSA
has received the registration fee. Also, the prescribed administration fee and deposit must
accompany an application for the appointment of an Emergency Arbitrator. During the
arbitration, if a party fails to pay its share of the arbitration costs, the Secretariat may request
another party to make a substitute payment. Continued non-payment by a party advancing
a claim or counterclaim may result in the suspension of the tribunal's work and, ultimately,
the relevant claim or counterclaim being treated as withdrawn.

Cross-border transactions processed through the South African banking system are
subject to the exchange-control framework administered by the Financial Surveillance
Department of the South African Reserve Bank. Foreign-exchange transactions are
ordinarily processed through Authorised Dealers acting within the permissions, conditions
and reporting requirements contained in the applicable Currency and Exchanges Manual
and the Exchange Control Regulations.

Exchange-control compliance is only one part of the payment process. The remitting
and receiving banks, any correspondent bank, and other financial intermediaries may also
undertake customer due diligence, anti-money laundering checks, and sanctions screening.
South African accountable institutions must comply with applicable customer due diligence
requirements and screen relevant persons and entities against South Africa's targeted
financial sanctions list, which principally implements United Nations Security Council
designations.

A payment may nevertheless be delayed or rejected even where the law of the arbitral
seat does not prohibit it. A foreign sanctions regime may apply to a bank or intermediary
involved in the payment chain, while individual institutions may apply enhanced due
diligence or internal risk controls. Incomplete payer information, an unclear payment
reference or insufficient evidence of the source and purpose of the funds may also affect the
transfer.

Parties should address these matters before commencing arbitration. In practice, this
means obtaining the institution's invoice and verified banking instructions, confirming the
accepted payment currency and method, identifying the proposed remitting bank and, where
possible, the correspondent-banking route, and establishing the supporting documentation
required. Such documentation may include the underlying contract, the arbitration
agreement, the institution's invoice, information identifying the payer and beneficial
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owners, and evidence explaining the source and purpose of the funds. The Secretariat should
be informed promptly if a payment is delayed, held for investigation or rejected.

Payment by an affiliate, shareholder, funder or legal representative should be
considered in advance rather than arranged only after the original transfer has failed. The
payer's identity, its relationship to the party and the source and purpose of the funds should
be disclosed where required, and the arrangement should be confirmed with the institution
and the banks involved. Depending on its terms, an arrangement under which a non-party
provides material or financial support for the arbitration may constitute third-party funding
under Article 27 of the AFSA International Rules, triggering disclosure of the funding
arrangement and the identity of the funder.

The underlying contract can reduce uncertainty by specifying the payment currency
and allocating responsibility for transfer charges, taxes and any agreed gross-up obligations.
It may also regulate responsibility between the contracting parties for advancing or
reimbursing arbitration costs. These provisions, however, cannot bind an arbitral institution
or financial intermediary to accept a particular currency or payment route, nor can they
override applicable exchange-control, sanctions, or anti-money-laundering requirements.

South Africa as a forum for CIS-connected disputes

Subject to those qualifications, South Africa may offer practical advantages as a
forum for disputes involving CIS parties. South Africa's targeted financial sanctions
framework principally implements United Nations Security Council designations and does
not replicate the autonomous country-based sanctions regimes maintained by the European
Union, the United Kingdom or the United States. The Russian Government has also
identified South Africa as a "friendly" jurisdiction. That designation, however, reflects
Russia's own regulatory classification and should not be understood as determining the
independence or approach of the South African courts.

For CIS-connected disputes, the absence of a comparable autonomous country-based
sanctions regime may reduce some of the obstacles encountered in other jurisdictions. It
does not remove the need to assess the sanctions and banking requirements applicable to
the particular parties, transaction and payment route.

Recent litigation provides a useful, although limited, illustration of access to South
African judicial remedies. The practical relevance of this distinction is not limited to the
processing of arbitration payments; it may also affect whether a CIS-connected party can
obtain access to judicial remedies in South Africa. In June 2024, the Gauteng Division of
the High Court reportedly authorised the Foundation for Orthodox Television, a Russian
entity, to attach certain assets associated with Google LLC in South Africa in support of
proceedings concerning a judgment obtained from the Moscow Arbitrazh Court. The assets
were reported to include Google LLC's shares and trademarks in its South African
subsidiary.

The significance of that matter should not be overstated. The attachment was granted
to found or confirm jurisdiction for proceedings seeking recognition and enforcement of the
Russian judgment. It was not a final order recognising or enforcing the judgment, did not
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authorise the sale of the attached assets and did not determine that the substantial penalties
imposed by the Russian Court were enforceable in South Africa. Its narrower significance
Is that the applicant's Russian nationality did not, by itself, prevent it from approaching a
South African court and obtaining attachment relief on the facts presented.

That proceeding did not concern arbitration and does not constitute direct authority
for interim measures in support of arbitral proceedings. In international arbitration, the
relevant statutory basis is section 9 of the International Arbitration Act 15 of 2017, read with
Article 17J of Schedule 1. These provisions empower a South African court to grant interim
measures in arbitration proceedings, regardless of whether the arbitration is held within
South Africa. An applicant must identify relief available under South African law and
satisfy the jurisdictional and substantive requirements applicable to that relief.

South Africa may therefore provide a practical forum for CIS-connected disputes,
particularly where the transaction has a Southern African connection. The relevant
advantages arise from its distinct sanctions framework and the availability of ordinary
judicial and arbitral procedures, not from preferential treatment of CIS parties.

9. Final Recommendations and AFSA Lifecycle Checklist

Enforcement planning begins at the contracting stage and should continue
throughout the arbitration. The following checklist consolidates the principal legal and
operational considerations for CIS parties using AFSA or resolving disputes connected with
Southern Africa.

At the contracting stage

= Verify the counterparty's correct legal name, legal personality, ownership
structure and authority to contract.

= Where the counterparty is a state or state-related entity, identify the necessary
governmental, procurement, treasury and corporate approvals and seek
appropriately drafted waivers of immunity from jurisdiction and, separately,
consent to execution, subject to the applicable law.

= Select a particular juridical seat and specify the arbitral institution, applicable
rules, governing law, language, number of arbitrators and method of
appointment.

. Ensure that arbitration clauses across related contracts are compatible
and address joinder and consolidation where appropriate.

. Identify potentially recoverable assets and the jurisdictions in which an
award may ultimately need to be recognised and enforced.

. Establish whether registration fees, deposits, and professional costs can
be paid via a lawful, operationally reliable banking route.

When a dispute becomes likely

= Preserve the contracts, amendments, notices, correspondence, payment
records, technical material and relevant decision-making records.
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= Verify the contractual notice requirements and the parties’ current physical and
electronic service addresses.

» Update the asset analysis and obtain advice on whether urgent interim or
conservatory measures may be available and appropriate.

= Assemble sufficient information to conduct conflict checks covering the
parties, relevant affiliates, funders, counsel and material witnesses.

= Prepare arealistic budget covering institutional charges, tribunal fees, legal and
expert costs and the possibility that a substitute payment may be required if
another party defaults.

= Consider whether sanctions, exchange-control requirements, or banking
restrictions may affect the commencement or subsequent conduct of the
arbitration.
Before filing the Request for Arbitration

= Prepare the information and documents required by Article 3 of the AFSA
International Rules and quantify the claim, so far as reasonably possible.

= Arrange payment of the registration fee sufficiently early to ensure that AFSA
receives it by the intended commencement date.

= Deliver the Request to the other parties at the same time as it is delivered to the
Secretariat and retain reliable proof of delivery.

= Confirm the applicable nomination timetable and consider the proposed
arbitrator's availability, independence, experience, language ability and
potential conflicts.

= Verify the payment route for the administration fee and anticipated deposits,
allowing sufficient time for banking and compliance checks.

= |f urgent relief may be required, determine whether to approach an Emergency

Arbitrator, a competent court or both, having regard to the applicable rules and
law.

During the arbitration

= Raise jurisdictional and procedural objections promptly and comply with all
applicable contractual, institutional and statutory time limits.

= Maintain a complete record of communications, service, procedural directions
and the opportunities afforded to each party to present its case.

= Keep the asset analysis, sanctions assessment and enforcement strategy under
review as circumstances change.

= Preserve relevant evidence and comply carefully with document-production
and procedural directions.

» Formulate the relief sought precisely and ensure that it falls within the scope
of the arbitration agreement and the tribunal's jurisdiction.
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= Monitor deposits and other costs, and notify the Secretariat of any payment
difficulties before they disrupt the proceedings.

Before recognition or enforcement

» Check that the award satisfies the applicable formal requirements and seek
timely correction of any clerical, computational or similar errors.

= Obtain the award and arbitration agreement, or properly authenticated or
certified copies, together with any translations and supporting documents
required in the intended enforcement jurisdiction.

= Confirm the ownership, location and current use of the assets against which
execution may be pursued.

= Consider likely jurisdictional, procedural, public policy, and sovereign
Immunity objections.

= Obtain advice in each relevant jurisdiction and prepare a separate recognition
and execution strategy for each.

= Treat setting-aside proceedings, recognition or enforcement of the award, and
execution against particular assets as legally distinct processes governed by
different requirements, remedies and time limits.

10. Conclusion

For CIS businesses entering transactions connected with Southern Africa, effective
dispute-resolution planning requires more than choosing arbitration in general terms. The
parties must select a legally suitable seat and institutional framework, draft an operable
arbitration agreement, anticipate payment- and sanctions-related constraints, and consider
where, and against which assets, an award may ultimately be enforced.

South Africa offers a developed statutory framework for international arbitration
based on the UNCITRAL Model Law, is a Contracting State to the New York Convention
and has courts empowered to support arbitral proceedings. It is also home to AFSA, an
established regional arbitral institution with rules for the administration of international
disputes. AFSA's published administration and commencement fees compare favourably
within the seven-institution benchmark examined in this article, although institutional
charges are only one component of the total cost of arbitration.

These features make a South African seat, coupled with AFSA administration,
worthy of serious consideration where the transaction or dispute has a Southern African
connection. Their effectiveness in any particular case will depend on the arbitration
agreement, the applicable law, procedural discipline, the location and ownership of assets,
and the enforcement strategy adopted from the outset.
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Abstract

Over the past decade, Uzbekistan has undergone a profound legal and economic
transformation aimed at improving the investment climate, strengthening the rule of law,
and integrating the country into the global economic system. One of the most significant
aspects of this transformation has been the modernization of the legal framework governing
international commercial dispute resolution. The adoption of the Law of the Republic of
Uzbekistan “On International Commercial Arbitration” in 2021 marked a turning point in
the development of arbitration in the country and reflected Uzbekistan’s commitment to
internationally recognized standards embodied in the UNCITRAL Model Law on
International Commercial Arbitration. Simultaneously, the establishment and rapid
development of the Tashkent International Arbitration Centre (TIAC) has significantly
enhanced Uzbekistan’s position as an emerging arbitration hub in Central Asia.

This article examines the evolution of international commercial arbitration in
Uzbekistan, analyzes the key innovations introduced by the 2021 arbitration legislation,
evaluates the institutional role of TIAC in regional and international dispute resolution, and
assesses current challenges and future opportunities associated with digitalization and
technological transformation of arbitration proceedings. The paper argues that although
substantial progress has been achieved in creating a modern arbitration ecosystem, further
institutional development, judicial capacity-building, and technological adaptation remain
necessary to strengthen Uzbekistan’s competitiveness as a preferred seat of arbitration in
Eurasia.

Keywords: International Commercial Arbitration; Uzbekistan; TIAC; UNCITRAL
Model Law; New York Convention; Arbitration Reform; Digital Arbitration; Central Asia;
Dispute Resolution; Investment Climate.
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1. Introduction

The increasing globalization of trade, investment, and cross-border commercial
activity has fundamentally transformed approaches to dispute resolution. Traditional court
litigation is often perceived by international businesses as time-consuming, procedurally
rigid, and insufficiently adapted to the complexities of transnational commerce.
Consequently, international commercial arbitration has emerged as the preferred
mechanism for resolving cross-border disputes due to its flexibility, neutrality,
confidentiality, and enforceability. The growing significance of arbitration has become
particularly visible in emerging economies seeking to attract foreign direct investment and
strengthen their participation in international trade. Investors increasingly assess not only
economic indicators but also the quality of legal institutions and the availability of reliable
dispute resolution mechanisms. As a result, modern arbitration legislation and effective
arbitral institutions have become important components of national competitiveness.

In recent years, Uzbekistan has embarked upon an ambitious program of legal and
economic reforms designed to modernize public administration, improve governance,
liberalize the economy, and create a more predictable legal environment for domestic and
foreign investors. Since 2017, numerous legislative initiatives have been implemented to
improve the business climate, strengthen judicial independence, and align national
legislation with international standards. Within this broader reform agenda, international
commercial arbitration has received particular attention.

A landmark development occurred with the adoption of the Law of the Republic of
Uzbekistan “On International Commercial Arbitration” in February 2021. Prior to its
enactment, Uzbekistan lacked a comprehensive legislative framework governing
international commercial arbitration. Although arbitration was not entirely absent from the
legal system, the available legal instruments were fragmented and insufficiently adapted to
the requirements of contemporary international commerce. The new law sought to address
these shortcomings by incorporating internationally accepted principles of arbitration and
drawing extensively upon the UNCITRAL Model Law on International Commercial
Arbitration.

At the institutional level, the establishment of the Tashkent International Arbitration
Centre (TIAC) under the Chamber of Commerce and Industry of Uzbekistan represented
another major milestone. TIAC was created with the objective of providing businesses with
a modern, efficient, and internationally credible forum for dispute resolution. Within a
relatively short period, the Centre has attracted significant international attention,
established partnerships with leading arbitration institutions, and developed innovative
procedural rules designed to accommodate the needs of modern commercial practice. The
significance of these developments extends beyond Uzbekistan itself. Central Asia has
traditionally lacked internationally recognized arbitration centers capable of competing with
established institutions in Europe, Asia, and the Middle East. The emergence of TIAC
therefore reflects broader regional aspirations to create accessible and reliable dispute
resolution mechanisms capable of supporting increasing levels of cross-border trade,
Investment, infrastructure development, and public-private partnerships.
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At the same time, the international arbitration landscape is undergoing profound
transformation due to technological innovation and digitalization. The widespread adoption
of remote hearings, electronic submissions, digital evidence management systems, artificial
intelligence tools, and online case administration platforms is reshaping the way arbitration
proceedings are conducted. These developments create both opportunities and challenges
for emerging arbitration jurisdictions, including Uzbekistan. Against this background, this
article seeks to examine the evolution of international commercial arbitration in Uzbekistan
through a comprehensive analysis of legislative reforms, institutional developments, and
technological trends. Particular attention is devoted to the role of TIAC as a regional
arbitration institution and to the prospects for further development of arbitration in the
context of the digital economy.

The article proceeds in five parts. First, it analyzes the historical development of
arbitration in Uzbekistan and the circumstances leading to the adoption of the 2021
arbitration legislation. Second, it examines the principal innovations introduced by the Law
on International Commercial Arbitration and evaluates its consistency with international
standards. Third, it explores the institutional role of TIAC and its contribution to regional
dispute resolution. Fourth, it considers issues relating to recognition and enforcement of
arbitral awards. Finally, it assesses emerging challenges associated with digitalization and
outlines future directions for the development of arbitration in Uzbekistan.

2. The Development of International Commercial Arbitration in Uzbekistan

2.1. Historical Background and Early Stages of Arbitration Development

The development of international commercial arbitration in Uzbekistan should be
viewed within the broader context of the country's transition from a centrally planned
economy to a market-oriented economic system. Following independence in 1991,
Uzbekistan faced the complex task of creating modern legal institutions capable of
supporting private enterprise, foreign investment, and international trade. During the early
years of independence, commercial dispute resolution remained largely concentrated within
state courts, while arbitration occupied only a limited role within the legal framework.The
legal culture inherited from the Soviet period was traditionally court-centered. Although
arbitral mechanisms existed in certain forms, they were neither sufficiently developed nor
widely utilized in international commercial relations. Foreign investors often preferred
resolving disputes outside Uzbekistan through arbitration institutions located in Europe,
Asia, or the Middle East, reflecting concerns regarding predictability, neutrality, and
international enforceability.

The gradual liberalization of the Uzbek economy during the 2000s increased the need
for more sophisticated dispute resolution mechanisms. The expansion of foreign trade,
growing participation in international investment projects, and increased involvement of
foreign contractors in infrastructure development highlighted the limitations of relying
exclusively on domestic judicial institutions for resolving complex cross-border disputes.
These developments coincided with broader global trends demonstrating the growing
preference of businesses for arbitration over litigation. Arbitration offered several
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advantages particularly relevant to international commerce, including procedural flexibility,
neutrality of forum, confidentiality, party autonomy, and the ability to enforce awards
internationally through the framework established by the 1958 New York Convention on
the Recognition and Enforcement of Foreign Arbitral Awards.

Recognizing these realities, Uzbekistan gradually began to strengthen its arbitration
infrastructure and modernize legislation affecting commercial dispute resolution. However,
despite these efforts, the country lacked a comprehensive legal framework specifically
governing international commercial arbitration. Existing provisions were fragmented across
various legislative acts and did not fully reflect internationally accepted standards.

2.2. Economic Reforms and the Need for Modern Arbitration Legislation

A significant shift occurred after 2017, when Uzbekistan initiated an ambitious
program of economic and legal reforms aimed at improving the investment climate and
enhancing integration into the global economy. The Government identified legal certainty
and effective dispute resolution as critical factors influencing investor confidence and
economic development. The modernization agenda was driven by several interconnected
objectives. First, Uzbekistan sought to increase foreign direct investment and attract
international businesses to strategic sectors of the economy, including energy,
infrastructure, telecommunications, transportation, and manufacturing. Second, the
Government aimed to strengthen the rule of law and improve the effectiveness of legal
institutions. Third, policymakers recognized the necessity of aligning domestic legislation
with international standards and best practices.

International arbitration emerged as a natural component of this reform process.
Foreign investors increasingly expect access to reliable arbitration mechanisms when
entering new markets. The existence of modern arbitration legislation serves not only as a
dispute resolution tool but also as an indicator of a country's commitment to protecting
commercial rights and honoring contractual obligations. At the same time, Uzbekistan's
geographical position created unique opportunities. Located at the crossroads of Europe and
Asia, the country occupies a strategically important position within Central Asia. Growing
regional connectivity initiatives, infrastructure projects, and cross-border trade relationships
generated increasing demand for efficient mechanisms capable of resolving disputes
involving parties from different jurisdictions.

Against this background, policymakers concluded that a dedicated legal framework
for international commercial arbitration was necessary to support the country's broader
economic transformation.

2.3. Adoption of the Law on International Commercial Arbitration

The adoption of the Law of the Republic of Uzbekistan “On International
Commercial Arbitration” on 16 February 2021 represented a landmark achievement in the
modernization of Uzbekistan's legal system. For the first time, the country established a
comprehensive legislative framework specifically regulating international commercial
arbitration. The Law was heavily influenced by the UNCITRAL Model Law on
International Commercial Arbitration, which has become the most widely recognized
legislative model for arbitration worldwide. By relying upon the UNCITRAL framework,
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Uzbekistan sought to ensure consistency with internationally accepted principles while
creating a predictable legal environment for domestic and foreign parties.

Several key principles underpin the new legislation.

1. First, the Law recognizes the principle of party autonomy, allowing parties
substantial freedom to determine procedural rules, select arbitrators, choose the seat of
arbitration, and define other aspects of the arbitral process. Party autonomy remains one of
the foundational characteristics of modern arbitration and contributes significantly to its
attractiveness as a dispute resolution mechanism.

2. Second, the legislation limits unnecessary judicial interference in arbitration
proceedings. Courts retain important supportive and supervisory functions; however,
arbitral tribunals are granted substantial procedural independence. This approach reflects
international best practice and reinforces confidence in the integrity of the arbitral process.

3. Third, the Law incorporates the principle of competence-competence, enabling
arbitral tribunals to determine their own jurisdiction. This principle prevents parties from
undermining arbitration agreements through premature judicial challenges and contributes
to procedural efficiency.

4. Fourth, the legislation recognizes the separability of arbitration agreements from
the main contract. Consequently, even where the validity of the principal contract is
disputed, the arbitration agreement may remain enforceable and allow disputes to proceed
before an arbitral tribunal.

The adoption of these principles significantly enhanced the attractiveness of
Uzbekistan as a potential arbitration-friendly jurisdiction.

2.4. Uzbekistan's Emergence as an Arbitration-Friendly Jurisdiction

The introduction of modern arbitration legislation should not be viewed merely as a
technical legal reform. Rather, it reflects a broader strategic effort to position Uzbekistan as
a reliable destination for international business and investment. Contemporary investors
increasingly evaluate the quality of dispute resolution mechanisms when making
investment decisions. The availability of modern arbitration legislation reduces legal
uncertainty, strengthens contractual enforcement, and contributes to a more predictable
business environment. Moreover, the enactment of the Law on International Commercial
Arbitration complemented other reforms aimed at improving corporate governance,
strengthening judicial institutions, liberalizing foreign exchange regulation, modernizing
investment legislation, and enhancing protection of private property rights.

These reforms collectively contribute to the creation of an ecosystem in which
arbitration functions as an integral element of economic governance rather than an isolated
legal mechanism. Although Uzbekistan's arbitration framework remains relatively young
compared with established arbitration jurisdictions such as England, France, Singapore,
Switzerland, or Hong Kong, its rapid development demonstrates a clear commitment to
international standards and continuous institutional improvement. The next stage of this
evolution is closely connected with the emergence of the Tashkent International Arbitration
Centre (TIAC), which has become the country's principal institution for administering
international commercial disputes and promoting arbitration throughout the region.
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3. The Role of the Tashkent International Arbitration Centre (TIAC) in
Regional and International Dispute Resolution

3.1. Establishment of TIAC and Its Institutional Significance

The adoption of modern arbitration legislation alone would not have been sufficient
to transform Uzbekistan into an arbitration-friendly jurisdiction. Effective arbitration
requires not only a sound legal framework but also credible institutions capable of
administering disputes in accordance with internationally recognized standards. In this
regard, the establishment of the Tashkent International Arbitration Centre (TIAC) under the
Chamber of Commerce and Industry of the Republic of Uzbekistan represented a crucial
milestone in the country's arbitration development. TIAC was established in 2018 with the
objective of providing businesses, investors, and commercial actors with an independent,
neutral, efficient, and internationally oriented forum for dispute resolution. Unlike
traditional domestic arbitration institutions primarily focused on local disputes, TIAC was
specifically designed to serve the needs of international commerce and cross-border
investment.

The creation of TIAC reflected several strategic considerations. First, policymakers
recognized the increasing demand for reliable dispute resolution mechanisms arising from
Uzbekistan's economic liberalization and growing integration into global markets. Second,
there was a clear need to reduce dependence on foreign arbitration centers and provide
parties operating in Central Asia with a regional institution capable of administering
disputes at an international standard. Third, the establishment of TIAC formed part of a
broader effort to improve Uzbekistan's attractiveness as a destination for foreign investment.
From its inception, TIAC sought to distinguish itself by adopting best practices from leading
arbitral institutions such as the London Court of International Arbitration (LCIA), the
Singapore International Arbitration Centre (SIAC), the Hong Kong International
Arbitration Centre (HKIAC), the Stockholm Chamber of Commerce (SCC), and the
International Chamber of Commerce (ICC).

Unlike many newly established arbitral institutions, TIAC immediately embraced an
international orientation. Its governance structure, procedural rules, and operational
philosophy were designed to appeal not only to domestic parties but also to multinational
corporations, foreign investors, international contractors, financial institutions, and public-
private partnership stakeholders.

3.2. TIAC Arbitration Rules and Procedural Innovation

One of TIAC's most significant achievements has been the development of a modern
and flexible procedural framework. The TIAC Arbitration Rules were drafted with careful
consideration of contemporary international arbitration practice and reflect many
innovations that have become increasingly important in modern dispute resolution.

The Rules emphasize party autonomy, procedural flexibility, efficiency, and cost-
effectiveness. Parties are granted broad discretion to determine the procedural framework
applicable to their disputes, including the number of arbitrators, language of proceedings,
governing law, and procedural timetable. Particular attention has been given to ensuring that
arbitration proceedings remain accessible and efficient for users from different jurisdictions.

Chamber of Arbitrators - Ne 06 (1) siuBaps - utonp 2026 56 .




The Rules provide mechanisms aimed at reducing unnecessary procedural delays while
preserving due process guarantees and ensuring equality of treatment among parties. A
notable feature of TIAC's procedural framework is its strong emphasis on technology and
digitalization. Even before the COVID-19 pandemic accelerated global adoption of remote
dispute resolution mechanisms, TIAC demonstrated a willingness to embrace technological
innovation. The institution recognized that the future competitiveness of arbitration centers
would depend increasingly upon their ability to provide flexible digital solutions.

The Rules facilitate electronic communications, digital submissions, remote
hearings, and technology-assisted case management. These innovations proved particularly
valuable during the pandemic and have continued to play an important role in post-
pandemic arbitration practice. The ability to conduct proceedings without requiring
extensive travel has significantly reduced costs and improved accessibility for parties
located across different regions of the world. This is especially important for Central Asia,
where geographic distances and transportation costs can create barriers to participation in
international dispute resolution.

3.3. TIAC as a Regional Arbitration Hub

The strategic significance of TIAC extends beyond Uzbekistan's national borders.
Central Asia has historically lacked a major international arbitration center comparable to
those operating in Europe, East Asia, or the Middle East. As regional economic integration
intensifies, demand for sophisticated dispute resolution services continues to grow. Large-
scale infrastructure projects, energy investments, transportation corridors, mining
operations, telecommunications development, and public-private partnerships increasingly
involve parties from multiple jurisdictions. Such projects generate complex legal
relationships and inevitably create potential disputes requiring efficient and neutral
resolution mechanisms.

TIAC is uniquely positioned to address these needs. Its geographical location places
it at the center of a region characterized by expanding economic cooperation and growing
foreign investment. Furthermore, Uzbekistan's policy of economic openness and regional
engagement creates favorable conditions for the development of arbitration services. The
institution has actively promoted itself as a neutral forum capable of administering disputes
involving parties from different legal traditions and cultural backgrounds. This neutrality is
particularly important in a region where disputes frequently involve participants from civil
law, common law, and mixed legal systems. In addition to administering cases, TIAC plays
an important educational and professional development role. Through conferences, training
programs, publications, and cooperation initiatives, the Centre contributes to the growth of
arbitration culture throughout Central Asia. Such activities help develop a community of
arbitrators, practitioners, academics, and judges familiar with international arbitration
standards. Over time, these efforts may contribute to the emergence of a more sophisticated
regional arbitration ecosystem capable of supporting increasingly complex commercial
transactions.
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3.4. International Cooperation and Global Recognition

A key factor influencing the credibility of any arbitral institution is its ability to
establish meaningful relationships with the broader international arbitration community.
Since its establishment, TIAC has actively pursued cooperation with leading arbitral
institutions, professional associations, and dispute resolution experts around the world.

Such cooperation serves multiple purposes. First, it facilitates the exchange of
knowledge and best practices. Second, it enhances institutional credibility among potential
users. Third, it promotes harmonization with evolving international standards. Finally, it
increases awareness of Uzbekistan as an arbitration-friendly jurisdiction.

The participation of internationally recognized arbitrators, practitioners, academics,
and former judges in TIAC-related activities has contributed significantly to the institution's
reputation. International involvement provides users with confidence that disputes will be
administered according to globally accepted principles rather than purely domestic
considerations. This international orientation is particularly important given the competitive
nature of the arbitration market. Businesses choosing an arbitral institution often compare
multiple options located in different jurisdictions. Therefore, the ability to demonstrate
adherence to international best practices is essential for attracting users.

3.5. TIAC and the Future of Arbitration in the Digital Economy

Perhaps the most distinctive aspect of TIAC's development is its willingness to
embrace innovation and technological transformation. The future of international arbitration
will be shaped increasingly by digital technologies, artificial intelligence, electronic
evidence management systems, and online dispute resolution mechanisms.

The rapid growth of cross-border digital commerce, smart contracts, blockchain-
based transactions, fintech services, and platform-based business models is generating new
categories of disputes that often differ substantially from traditional commercial conflicts.
Arbitration institutions must adapt to these developments if they wish to remain relevant
and competitive. TIAC has demonstrated a forward-looking approach in this regard. Its
procedural framework allows for substantial flexibility in the use of digital technologies and
remote participation tools. This adaptability positions the institution favorably within an
increasingly technology-driven dispute resolution landscape.

At the same time, technological innovation creates new legal and ethical challenges.
Questions relating to cybersecurity, confidentiality, data protection, artificial intelligence-
assisted decision-making, and the admissibility of digital evidence require careful
consideration. Future reforms will need to balance efficiency gains with fundamental
principles of procedural fairness and due process. For Uzbekistan, the ability of TIAC to
respond effectively to these challenges may become a defining factor in determining
whether the country can establish itself as a leading arbitration hub not only in Central Asia
but also within the broader Eurasian region.

The continuing evolution of TIAC therefore represents not merely an institutional
success story but an important component of Uzbekistan's broader strategy to strengthen the
rule of law, attract investment, and integrate more deeply into the global economy.
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4. Recognition and Enforcement of Arbitral Awards in Uzbekistan

4.1. The Importance of Recognition and Enforcement in International Arbitration

The effectiveness of international commercial arbitration depends not only on the
ability of parties to obtain an arbitral award but also on the possibility of enforcing that
award in practice. Indeed, one of the principal advantages of arbitration over traditional
litigation lies in the existence of an internationally recognized enforcement framework that
enables successful parties to seek recognition and enforcement of arbitral awards across
national borders.

For investors and commercial actors, enforceability is often regarded as the most
significant feature of arbitration. Even the most carefully reasoned arbitral award would
have limited practical value if it could not be recognized and executed against the assets of
the losing party. Consequently, the effectiveness of a national legal system in recognizing
and enforcing arbitral awards is frequently viewed as an indicator of its commitment to
international commerce and investor protection.

In the context of Uzbekistan's broader economic reforms, the development of an
arbitration-friendly enforcement regime has become particularly important. As foreign
investment continues to increase and cross-border transactions become more sophisticated,
confidence in the country's approach to arbitral award enforcement plays a significant role
in shaping perceptions of legal certainty and investment security.

4.2. Uzbekistan and the New York Convention

The cornerstone of the international system for enforcement of arbitral awards is the
Convention on the Recognition and Enforcement of Foreign Arbitral Awards of 1958,
commonly known as the New York Convention. The Convention is widely regarded as one
of the most successful international treaties in the field of commercial law and has been
ratified by more than 170 states. Uzbekistan acceded to the New York Convention in 1996,
thereby undertaking an international obligation to recognize and enforce foreign arbitral
awards subject only to limited exceptions established by the Convention itself. This
accession represented an important step toward integration into the global commercial and
investment framework.

The significance of the New York Convention cannot be overstated. Unlike court
judgments, which often require bilateral or multilateral treaties to facilitate cross-border
recognition, arbitral awards benefit from a universal enforcement mechanism. This creates
a degree of predictability that is highly valued by international businesses. Through its
participation in the Convention, Uzbekistan has committed itself to ensuring that foreign
arbitral awards are recognized and enforced under conditions that are no more burdensome
than those applied to domestic awards. This principle promotes legal certainty and
reinforces confidence in arbitration as a dispute resolution mechanism.

Moreover, accession to the Convention demonstrates Uzbekistan's willingness to
align its legal system with international standards governing commercial dispute resolution.
For foreign investors, this commitment serves as an important signal regarding the country’'s
openness to international commerce and its respect for contractual obligations.
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4.3. National Legal Framework Governing Enforcement

The adoption of the Law on International Commercial Arbitration significantly
strengthened the domestic legal framework governing recognition and enforcement of
arbitral awards. The legislation incorporates many of the principles reflected in the New
York Convention and the UNCITRAL Model Law, thereby promoting consistency
between international obligations and domestic law.

Under the current legal framework, both domestic courts and arbitral tribunals
operate within a system that generally favors enforcement while limiting opportunities for
excessive judicial intervention. This approach reflects a fundamental principle of modern
arbitration law: courts should support arbitration rather than compete with it. The law
establishes clear procedures for recognition and enforcement while preserving judicial
safeguards necessary to protect public policy and procedural fairness. Importantly, the
grounds upon which courts may refuse recognition or enforcement remain limited and
largely consistent with internationally accepted standards. This legislative approach
contributes to predictability and reduces the risk of arbitrary judicial interference. For
commercial parties, such predictability is essential because it allows them to evaluate legal
risks with greater confidence when entering contractual relationships.

4.4. Grounds for Refusal of Recognition and Enforcement

Although the New York Convention strongly favors enforcement, it recognizes that
certain exceptional circumstances may justify refusal. These exceptions are narrowly
defined and are intended to balance the principle of enforceability with the protection of
fundamental procedural rights.

The principal grounds for refusal generally include:

= incapacity of a party to the arbitration agreement;

= invalidity of the arbitration agreement;

» lack of proper notice regarding appointment of arbitrators or arbitration
proceedings;

= inability of a party to present its case;

= awards dealing with matters beyond the scope of the arbitration agreement;

= irregularities in the composition of the arbitral tribunal or arbitral procedure;

= situations where the award has been set aside or suspended at the seat of
arbitration;

= non-arbitrability of the dispute under domestic law;
= conflict with public policy.

These grounds are widely recognized in international arbitration practice and are
interpreted restrictively in most arbitration-friendly jurisdictions. Such restrictive
interpretation is essential because excessive reliance upon refusal grounds would undermine
the effectiveness of the arbitration system.

For Uzbekistan, maintaining a balanced and internationally consistent approach to
these exceptions remains critical. Investors and commercial actors expect enforcement
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decisions to be guided by internationally accepted principles rather than by protectionist or
overly formalistic considerations.

4.5. Judicial Practice and Institutional Development

The practical effectiveness of arbitration depends not only on legislation but also on
the manner in which courts interpret and apply legal rules. Consequently, judicial
understanding of arbitration principles represents an essential component of an arbitration-
friendly environment.

In recent years, Uzbekistan has undertaken broader judicial reforms aimed at
strengthening professionalism, improving legal certainty, and enhancing the quality of
judicial decision-making. These reforms have created favorable conditions for the
development of arbitration-related jurisprudence.

As arbitration cases become more frequent, courts increasingly encounter issues
involving arbitration agreements, interim measures, jurisdictional challenges, recognition of
awards, and enforcement procedures. This gradual accumulation of practical experience
contributes to the formation of a more sophisticated legal environment for arbitration.
Capacity-building initiatives involving judges, arbitrators, lawyers, and academics have also
played an important role. Educational programs, international conferences, and cooperation
with foreign arbitration institutions help promote consistent understanding of international
arbitration standards and best practices. The continued development of specialized expertise
within the judiciary will be particularly important as Uzbekistan seeks to establish itself as
a preferred regional arbitration venue.

4.6. Remaining Challenges

Despite substantial progress, several challenges continue to affect the practical
operation of the enforcement regime.

First, the relative novelty of the arbitration framework means that judicial practice
remains limited when compared with established arbitration jurisdictions such as England,
France, Switzerland, Singapore, or Hong Kong. As a result, certain legal questions may
require further clarification through judicial decisions and scholarly analysis; Second,
awareness of arbitration among businesses, legal practitioners, and public institutions
remains uneven. Some parties continue to prefer traditional litigation despite the advantages
offered by arbitration. Increased outreach and education may therefore be necessary to
promote greater utilization of arbitral mechanisms; Third, the growing digitalization of
commerce raises new enforcement-related questions. Digital assets, cryptocurrencies,
decentralized transactions, and online business models may create novel challenges for
recognition and execution procedures. Future reforms may need to address these issues
more explicitly; Finally, as Uzbekistan seeks to attract increasingly sophisticated
international disputes, expectations regarding efficiency, transparency, and procedural
predictability will continue to rise. Maintaining confidence among international users will
require ongoing institutional development and continuous adaptation to evolving global
standards.
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4.7. Toward an Arbitration-Friendly Enforcement Culture

The future success of arbitration in Uzbekistan will depend not only on formal legal
rules but also on the emergence of an arbitration-friendly legal culture. Such a culture
requires cooperation among courts, arbitral institutions, legal practitioners, businesses, and
policymakers.

The combination of modern legislation, participation in the New York Convention,
judicial reform, and the growing role of TIAC has created a strong foundation for the
development of such a culture. While challenges remain, the overall trajectory of reform
indicates a clear commitment to strengthening the enforceability of arbitral awards and
enhancing confidence in arbitration as a mechanism for resolving international commercial
disputes.

In this respect, Uzbekistan has moved beyond the initial stage of legislative
modernization and entered a period focused on practical implementation, institutional
consolidation, and long-term development. The effectiveness of these efforts will
significantly influence the country's ability to position itself as a leading arbitration
jurisdiction in Central Asia and the broader Eurasian region.

5. Digitalization, Artificial Intelligence and the Future of Arbitration in
Uzbekistan

5.1. The Digital Transformation of International Arbitration

The global arbitration landscape is undergoing a profound transformation driven by
technological innovation, digitalization, and the rapid evolution of the digital economy.
Over the past decade, technological developments have fundamentally altered the manner
in which commercial transactions are conducted, evidence is generated and stored, and
disputes are resolved. Arbitration institutions worldwide have responded by introducing
digital tools designed to improve efficiency, accessibility, and cost-effectiveness.

The COVID-19 pandemic accelerated this transformation. Measures restricting
international travel and physical gatherings forced arbitral institutions, tribunals, legal
practitioners, and parties to adopt remote working methods almost overnight. What initially
emerged as a temporary solution has evolved into a permanent feature of modern arbitration
practice. Today, electronic filing systems, online case management platforms, virtual
hearings, cloud-based document repositories, electronic evidence presentation tools, and
digital communication platforms have become standard components of international
arbitration proceedings. Leading institutions such as the ICC, LCIA, SIAC, HKIAC, SCC,
and ICDR have incorporated technology into their procedural frameworks and
administrative practices.

For emerging arbitration jurisdictions such as Uzbekistan, digitalization presents a
unique opportunity. Unlike older institutions burdened by legacy systems and entrenched
procedural traditions, newer arbitration centers possess greater flexibility to adopt
innovative approaches and integrate advanced technologies from the outset.
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5.2. TIAC and Digital Innovation

One of the distinguishing characteristics of the Tashkent International Arbitration
Centre has been its willingness to embrace technological modernization. Since its
establishment, TIAC has positioned itself as a modern institution capable of responding to
the needs of contemporary commercial actors operating in an increasingly digital
environment.

TIAC's procedural framework supports extensive use of electronic communications
and remote participation mechanisms. Parties are able to exchange submissions
electronically, conduct virtual meetings, and utilize digital platforms for case administration.
These features contribute significantly to reducing transaction costs and increasing
accessibility for users located in different jurisdictions. The importance of such flexibility is
particularly evident in the Central Asian context. Businesses operating across multiple
countries frequently face logistical challenges associated with travel, language, and
infrastructure. Digital procedures help overcome these barriers and enable more efficient
participation in arbitration proceedings.

Furthermore, the availability of virtual hearings may significantly reduce the overall
cost of dispute resolution. Traditional arbitration often requires substantial expenditure on
travel, accommodation, venue rental, and logistical support. Remote participation
minimizes many of these costs while preserving procedural fairness and due process. The
growing acceptance of digital arbitration also aligns with Uzbekistan's broader national
strategy aimed at promoting digital transformation, technological modernization, and
development of the digital economy.

5.3. Artificial Intelligence and Arbitration

Perhaps the most significant technological development affecting arbitration today is
the emergence of artificial intelligence (Al). Although Al has not replaced human decision-
makers, it is increasingly influencing various stages of dispute resolution.

Al technologies are currently being utilized for:

= document review and classification;
= legal research;

= predictive analytics;

= case management;

= contract analysis;

= translation services;

= evidence organization;

= preparation of procedural documents.

Large language models and advanced machine learning systems can analyze vast
quantities of information in a fraction of the time required by human professionals. As a
result, arbitration practitioners increasingly rely on Al-assisted tools to improve efficiency
and reduce costs.
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In complex international disputes involving thousands of documents, Al-assisted
review can significantly accelerate the identification of relevant evidence. Similarly, natural
language processing technologies can facilitate multilingual proceedings by improving
translation quality and reducing linguistic barriers.

These developments are particularly relevant for international arbitration because
disputes frequently involve parties from different legal systems, languages, and cultural
backgrounds. Efficient processing of large quantities of information can contribute
substantially to procedural economy.

However, the growing use of Al also raises important legal and ethical concerns.

5.4. Risks Associated with Artificial Intelligence in Arbitration

Despite its potential benefits, artificial intelligence presents several challenges that
must be carefully managed.

The first concern relates to accuracy and reliability. Al systems are capable of
generating convincing but factually incorrect information, a phenomenon commonly
referred to as "hallucination.” Reliance upon inaccurate outputs may undermine the quality
of legal analysis and potentially affect procedural fairness; Second, transparency remains a
significant challenge. Many Al systems operate as "black boxes," making it difficult to
understand how particular outputs are generated. In the context of arbitration, where
legitimacy depends upon reasoned decision-making, lack of transparency may raise
concerns regarding accountability; Third, confidentiality and data protection issues require
particular attention. Arbitration is traditionally valued for its confidential nature. The use of
Al tools often involves processing sensitive commercial information, trade secrets, financial
data, and proprietary business materials. Appropriate safeguards must therefore be
implemented to ensure compliance with confidentiality obligations; Fourth, excessive
reliance upon Al may create risks for procedural fairness and due process. While Al can
assist legal professionals and arbitrators, decision-making authority must remain with
human actors. International arbitration is ultimately founded upon human judgment, legal
reasoning, and evaluation of evidence.

Consequently, Al should be viewed as a tool that supports rather than replaces
arbitrators and legal practitioners.

5.5. International Responses to Al in Arbitration

Recognizing both the opportunities and risks associated with Al, various
international organizations have begun developing guidelines governing its use in dispute
resolution.

Professional associations and arbitral institutions increasingly emphasize several
fundamental principles:

= human oversight of Al-assisted processes;
transparency regarding use of Al tools;
protection of confidentiality and data security;
preservation of procedural fairness;
accountability for Al-generated outputs.
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These principles reflect a growing consensus that technological innovation must be
balanced against fundamental procedural guarantees.

The debate surrounding Al also highlights broader questions concerning the future
role of legal professionals. Rather than eliminating lawyers and arbitrators, Al is likely to
transform their work by automating routine tasks and allowing greater focus on strategic
analysis, advocacy, and decision-making.

5.6. Opportunities for Uzbekistan

For Uzbekistan, technological transformation presents both challenges and
opportunities.

The country possesses a relatively young arbitration ecosystem and therefore has the
advantage of being able to incorporate modern technologies without extensive institutional
restructuring. TIAC can continue positioning itself as one of the most technologically
advanced arbitration institutions in the region.

Several potential initiatives may strengthen this position:

= development of fully integrated online case management systems;
= implementation of secure digital evidence platforms;

= adoption of Al-assisted administrative tools;

= creation of cybersecurity protocols for arbitration proceedings;

= development of guidance regarding responsible use of Al by parties and
arbitrators;

= specialized training programs on digital dispute resolution.

Such measures could significantly enhance the attractiveness of Uzbekistan as a
venue for international arbitration.

Furthermore, the intersection between arbitration and the digital economy is likely to
become increasingly important. As fintech, blockchain technologies, smart contracts, digital
assets, and artificial intelligence continue to reshape commercial activity, demand for
specialized dispute resolution mechanisms will inevitably increase.

TIAC has the opportunity to position itself as a regional leader in resolving
technology-related disputes and disputes arising from the digital economy.

5.7. Looking Ahead

The future of international arbitration will be shaped not only by legal reforms but
also by technological innovation. Institutions capable of combining procedural integrity
with technological adaptability will be best positioned to compete in an increasingly
globalized dispute resolution market.

Uzbekistan's recent reforms, combined with the development of TIAC and broader
national digitalization initiatives, provide a strong foundation for future growth.
Nevertheless, continued investment in institutional capacity, technological infrastructure,
professional training, and international cooperation will remain essential.

If these efforts continue, Uzbekistan may emerge not only as a regional arbitration
hub but also as a center for innovation in digital dispute resolution. The integration of
modern technology, responsible use of artificial intelligence, and adherence to international
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best practices could enable the country to play an increasingly important role within the
evolving global arbitration ecosystem.

6. Challenges, Recommendations and Future Perspectives

6.1. Remaining Challenges in the Development of Arbitration in Uzbekistan

Despite the significant progress achieved over the past decade, Uzbekistan's
arbitration framework remains in a relatively early stage of institutional development when
compared with long-established arbitration jurisdictions. The adoption of modern
legislation and the successful establishment of TIAC have created a strong foundation;
however, a number of structural, institutional, and practical challenges continue to influence
the effectiveness and international competitiveness of the country’s arbitration ecosystem.

The first challenge concerns the relatively limited body of arbitration-related
jurisprudence. Established arbitration centers such as London, Paris, Singapore, Geneva,
and Hong Kong benefit from decades of judicial practice interpreting arbitration
agreements, procedural issues, recognition of awards, and public policy exceptions.
Uzbekistan, by contrast, is still developing its own body of judicial experience in these areas.
While this situation is natural for a relatively young arbitration jurisdiction, consistency and
predictability in judicial decision-making will remain essential for strengthening confidence
amonyg international investors and commercial actors.

A second challenge relates to professional capacity. The success of any arbitration
system depends heavily upon the availability of qualified arbitrators, arbitration counsel,
experts, translators, and judges familiar with international arbitration standards. Although
considerable progress has been made through educational programs and professional
initiatives, continued investment in capacity-building remains necessary.

Third, awareness of arbitration among domestic businesses remains uneven. Many
commercial entities continue to rely primarily on litigation despite the advantages offered
by arbitration. Increasing awareness of arbitration clauses, institutional arbitration,
mediation-arbitration mechanisms, and alternative dispute resolution tools may contribute
to broader utilization of modern dispute resolution mechanisms.

Fourth, the rapid evolution of technology generates new legal questions that existing
frameworks may not fully address. Smart contracts, blockchain-based transactions,
decentralized finance (DeFi), digital assets, artificial intelligence applications, and platform-
based business models are creating disputes that differ significantly from traditional
commercial conflicts. Arbitration institutions must continuously adapt to these
developments.

Finally, competition among arbitration centers has intensified considerably.
Businesses today can choose among numerous institutions located in Europe, Asia, the
Middle East, and North America. To remain competitive, emerging institutions such as
TIAC must demonstrate efficiency, neutrality, technological sophistication, and high-
quality case administration.
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6.2. Strengthening Judicial Support for Arbitration

One of the most important factors determining the long-term success of arbitration
in Uzbekistan will be the continued development of an arbitration-supportive judiciary.

International experience demonstrates that successful arbitration jurisdictions are
characterized not by complete judicial disengagement but rather by constructive judicial
support. Courts play a critical role in enforcing arbitration agreements, assisting with interim
measures, recognizing arbitral awards, and ensuring procedural integrity.

Accordingly, continued judicial training on international arbitration principles should
remain a priority. Specialized programs focusing on the New York Convention, the
UNCITRAL Model Law, comparative arbitration jurisprudence, and emerging issues in
digital dispute resolution may contribute significantly to the consistency and predictability
of judicial practice.

Closer interaction between courts, arbitral institutions, universities, and professional
organizations may further strengthen institutional understanding of arbitration and facilitate
the development of coherent legal approaches.

6.3. Expanding TIAC's International Presence

For TIAC to achieve its full potential as a regional arbitration hub, continued
internationalization will be essential.

The credibility of arbitral institutions depends largely upon their visibility within the
international arbitration community. Consequently, TIAC should continue expanding
cooperation with leading arbitral institutions, international organizations, universities, and
professional associations.

Participation in international conferences, publication of arbitration-related research,
organization of specialized forums, and development of regional cooperation initiatives can
significantly enhance institutional recognition.

Particular attention should be devoted to strengthening cooperation within Central
Asia. The region's growing economic integration creates opportunities for TIAC to position
itself as the preferred forum for resolving disputes arising from cross-border trade,
infrastructure development, energy projects, transportation corridors, and investment
activities.

Furthermore, increased participation of foreign arbitrators, experts, and practitioners
in TIAC-administered proceedings can contribute to institutional credibility and reinforce
confidence among international users.

6.4. Digitalization as a Strategic Advantage

Unlike many traditional institutions, TIAC possesses an opportunity to build its
future around digital innovation rather than merely adapting existing structures.

The next generation of arbitration users will increasingly expect:

. fully digital case management;

. secure online hearing platforms;

. advanced cybersecurity protections;

. efficient management of electronic evidence;

. integration of Al-assisted administrative tools;
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. seamless cross-border participation.

Institutions capable of providing these services effectively may gain significant
competitive advantages.

For Uzbekistan, embracing digitalization is particularly consistent with broader
national policies aimed at promoting technological innovation, e-government, digital
transformation, and development of the digital economy.

The adoption of advanced technologies should, however, remain guided by
fundamental principles of fairness, transparency, confidentiality, and human oversight.
Technological efficiency must never undermine procedural legitimacy.

6.5. Arbitration and the Future Investment Climate

The quality of dispute resolution mechanisms increasingly influences international
investment decisions. Investors seek not only favorable economic conditions but also
confidence that disputes can be resolved efficiently, fairly, and predictably.

In this regard, arbitration should be viewed as an integral component of Uzbekistan's
broader investment strategy. Effective arbitration institutions contribute to:

. reduction of transaction costs;

. enhancement of legal certainty;

. protection of investor rights;

. improvement of contractual enforcement;

. strengthening of business confidence.

As Uzbekistan continues pursuing economic modernization and regional integration,
the role of arbitration is likely to become increasingly important.

Particularly significant opportunities exist in sectors such as:

. energy and renewable energy;

. infrastructure development;

. public-private partnerships;

. construction and engineering;

. telecommunications;

. financial services;

. digital technologies.

These sectors generate complex legal relationships that often require sophisticated
dispute resolution mechanisms capable of addressing cross-border legal and commercial
Issues.

6.6. Future Perspectives

The trajectory of arbitration development in Uzbekistan over the past several years
demonstrates a clear commitment to modernization, international integration, and
institutional improvement.

Several trends are likely to shape the future evolution of the system:

= First, continued harmonization with international arbitration standards will
strengthen Uzbekistan's attractiveness as a seat of arbitration.

= Second, further development of TIAC is likely to enhance the country's
visibility within the global arbitration community.
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= Third, increasing digitalization and responsible use of artificial intelligence
may position Uzbekistan as a regional leader in technology-enabled dispute
resolution.

= Fourth, growing regional economic integration may generate increased
demand for arbitration services and reinforce TIAC's role as a Central Asian
arbitration hub.

= Finally, continued collaboration among government institutions, courts,
arbitral institutions, universities, legal practitioners, and international partners
will be essential for ensuring sustainable long-term development.

Conclusion

The evolution of international commercial arbitration in Uzbekistan represents one
of the most significant legal reform achievements of the country's recent modernization
process. Through the adoption of the Law on International Commercial Arbitration in 2021,
Uzbekistan established a comprehensive legal framework aligned with internationally
recognized principles and standards.

The creation and rapid development of the Tashkent International Arbitration Centre
has further strengthened the country's dispute resolution infrastructure and contributed to
the emergence of a modern arbitration ecosystem capable of serving both domestic and
international users. Uzbekistan's participation in the New York Convention, growing
judicial support for arbitration, and broader legal reforms have collectively enhanced legal
certainty and improved the country's attractiveness as a destination for international business
and investment.

At the same time, the future of arbitration will increasingly be influenced by
technological innovation, digitalization, and artificial intelligence. TIAC's willingness to
embrace these developments places it in a favorable position to respond to evolving user
expectations and emerging forms of commercial activity. Although challenges remain,
including the need for continued capacity-building, development of arbitration culture,
strengthening of judicial expertise, and adaptation to technological change, the overall
direction of reform is clear. Uzbekistan has moved beyond the initial stage of legislative
modernization and entered a phase of institutional consolidation and international
engagement.

If current reform efforts continue, Uzbekistan has the potential to establish itself not
only as a leading arbitration jurisdiction in Central Asia but also as a recognized participant
in the broader global arbitration community. The combination of modern legislation,
institutional innovation, international cooperation, and technological adaptation provides a
solid foundation for achieving this objective.
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